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B. Legal Questions

Since the beginning of the crisis in the finanamrkets, some EU Member States, in
collaboration with the Troika composed of the Ewap Commission, the European Central
Bank (ECB) and the International Monetary Fund ()Viiave been pursuing a strict
retrenchment or austerity policy. With the Europ&arancial Stabilisation Mechanism
(EFSM), theEuropean Financigtability Facilityand the Treaty establishing the European
Stability Mechanism (ESM Treaty), the policy hagidly developed instruments through
which the countries concerned have instituted aqpleémented austerity measures and
structural reforms on the basis of Memoranda ofédsicinding (MoUs). The MoUs
contained detailed timetables for austerity measanrel structural reforms, to which the
countries have to adhere in order to receive tlevaat credit tranches. The MoUs are
negotiated by the Troika. According to Article 186 the ESM Treaty, for instance, the
Commission negotiates the MoUs in liaison with B@&B and the IMF, establishes the
funding conditions and signs the MoUs. The Boar@o¥ernors then makes the MoUs the
basis for financial assistance payments under 8i.Bn addition to the direct conditionality
for those countries that had to apply directlyrfayney from the bailout funds (Cyprus,
Greece, Ireland, Portugal, Romania and Spain)r @tetes were also subject to indirect
conditionality. For instance, the conditions theBEE@posed on Italy for the purchase of State
loans (on the secondary market) were large-scalatfmation, the transfer of collective
bargaining to undertakings, public sector pay quisatisation of public utilities and the
introduction of automatic correction mechanismsdeficits’

On the one hand austerity policy is economicalghty controversial. In a country report on
the measures in Greece in June 2013, the IMF alliticeviewed the measures instituted by
the Troika and established that there were ‘notileres’. The recessionary effect had been
underestimated, the unemployment rate had risemmasgrio all assumptions and the social
costs had turned out to be more serious than eeghethe absence of social stability in the
countries concerned had further destabilised trenfiial situatiort.In addition to the
economic effects, the MoUs and the Troika demarge had a far-reaching impact on
human rights in the crisis countries. For instamegimum wages have been drastically
reduced, there have been considerable encroachorepension systems, additional pay has
been abolished, labour markets deregulated anectiolk bargaining decentralised. In
addition, privatisation has been introduced, incigdn central public services such as water
supplies and public service radio. There have ladsm cuts in social security schemes,
education and health cate.

! Tobias Piller, ‘Geheimer Brief: Drakonische Fonatey von Trichet und Draghi an Italien’, iIRAZ,

30.09.2011.

2 IMF, Country Report: Greece. Ex Post EvaluatiofExéeptional Access under the 2010 Stand-By Agre¢me
(13.06.2013), IMF Country Report No 13/156, p. 1.

% For an overviewCouncil of Europe — Commissioner for Human RigBafeguarding human rights in times of
economic crisis, Report, November 2013; Christoghnirinn und Karl Hinrichie Finanzkrise und ihre
Auswirkungen auf Sozialstaaten und Arbeitsbeziednungin européischer RundblickK Vienna, November
2012; alsdRhea Tamara Hoffmann und Markus Krajewski, ‘Stadisklenkrisen im Euro-Raum und die
Austeritatsprogramme von IWF und EU’, K3 45(2012), p. 2 ff.



The legal basis for the action by the EU instim$i@nd the European Commission in that
area is questionable. In the light of that situatithis opinion will deal with four aspects.

(I) Basic issues concerning the relationship betwlegv, politics and economics in the crisis:
It must first be clarified whether European lavapgplicable at all in the crisis. On the one
hand it is maintained that politics must be assutoddke precedence in the crisis and the
rule of law is consequently suspended. On the dthed it is argued that the social aspect
should be treated primarily as an intergovernmessale. European law should not be
involved.

(I1) Scope of protection of fundamental and humights: It is then necessary to answer the
question of whether the EU institutions have fundatal rights obligations when MoUs are
concluded and which fundamental and human righ&y, are affected by the MoUs. The
human rights codifications most relevant to theymisare the Charter of Fundamental
Rights of the European Union (CFR), which is bidimder Article 6 of the Treaty on
European Union (TEU), the European Convention oméluRights (ECHR) and Protocol
No 1 to the Convention (Protocol 1 ECHR) in thesi@m of Protocols 11 and f4he
European Social Charter 1961 (ES@)e Revised European Social Charter 1996 (RESC),
the International Covenant on Civil and PoliticagiRs (UN Civil Covenanty,the
International Covenant on Economic, Social and@altRights (UN Social Covenaf@ind
the UN Convention on the Rights of Persons withebilities (UN Disability Convention).
Finally, the analysis needs to include the corelalstandards of the International Labour
Organization (ILO), as set out in eight Conventiadhe Freedom of Association and
Protection of the Right to Organise Convention @9#he Right to Organise and Collective
Bargaining Convention (1949), the Forced Labourveotion (1930), the Abolition of
Forced Labour Convention (1957), the Equal Remuioer&onvention (1951), the
Discrimination (Employment and Occupation) Convent{1958), the Minimum Age
Convention (1973) and the Worst Forms of Child Lab@onvention (1999), together with
the operative content of those Conventions in tl@ Declaration on Fundamental Principles
and Rights at Work summarising the Conventithhs.

(1l Encroachment It also has to be considered whether the exenfishose fundamental
rights is adversely affected by the MoUs, i.e. viketthe measures by the EU institutions
constitute an encroachment.

* Protocol 14: ETS No 194; Protocol 11: ETS No 155.
> ETS No 35.
®ETS No 163.
TUNTS 999, p. 171.
8 UNTS 993, p. 3.
® UNTS 2515, p. 3.
91O Conventions 87, 98, 29, 105, 100, 111, 138 82l The ILO adopted the ‘Declaration on Fundamient
Principles and Rights at Work’ at its 86th Sessio@eneva on 18.06.1996.
W



(IV.) Justification:It then needs to be asked whether the interferemtefundamental rights
is justified, assuming that the signature of thelldas consistent with the division of powers
under EU law. The encroachments should also betatbsely justified and above all
proportionate.

(V) Legal protection:Finally, it has to be considered what legal protectremedies are
available, in which courts and complaints bodigmlections and complaints can be brought
and which plaintiffs are actively empowered forttharpose.

VI



C. Legal opinion



I. Law, politics and economics in the crisis

Before the Troika measures can be subjected td dmgdysis and their compatibility with
fundamental and human rights assessed, it firstdhas considered whether the norms of European
law can be applied at all in the crisis or whetlreriew of the precarious relationship between,law
politics and economics in the crisis, considerafrom a EU law standpoint is no longer
appropriate.

1. No Suspension of Law

It is sometimes claimed that a state of emergesicyirently in force, in which the law is
suspended, that an ‘emergency mentality’ has dpeelin the crisis policy and that austerity

policy has put an end to the rule of law at Europlesel'* Where those diagnoses are formulated
as a criticism of austerity policy and focus onditgious legality, they are applied in the contaxt
the current legal system and seek, on the one baistiow how the actors are casting off their legal
obligations and, on the other hand, to identify svafrestoring a legal constitutioh.

Some writers, however, use the argument of theaao state of emergency to present suspension
of normal law as (normatively) necessary. Ernstdgéolg Bockenforde was one of the first to raise
the possibility of suspensive force of the Europstate of emergency, in the tradition of Carl
Schmitt:

‘What can be argued in favour of the measures takemce their questionable fitness for
purpose has been assumed, is the principle thae%sdy has no law” — in legal terms, the
establishment of a state of emergency that suspegdsnormality.**

That suggests that legal normality should no loraggaly during the crisis, that the law should give
way to a state of emergency. In legal terms, EWisligang Béckenférde calls that political
requirement a political sovereignty which shoufdthe crisis, be absolved from the minutiae of
legal obligations so that vital decisions can lk@ta In that sense some writers also cite thee'stat

of emergency’ to challenge a legal situation pemeias unsatisfactory. According to Ulrich

Hufeld, for instance, the European Stability Medhanmbreaches the constitution in the sense of the
contrast described by Carl Schmitt. It establishegstem of measures that is set against the normal
system and suspendsitThis opposition between a co-existing system odisnees and a normal

M For a critical analysis, see Florian Rédl, ‘EUNutstandsmodus’, irBlatter 5/2012, p. 5 ff.
2 Roland Vaubel, ‘The Breakdown of the Rule of Lavitee EU Level’ Working Paper 2013.
13 See criticism in Lukas Oberndorfer, ‘Vom neuereriiien autoritdren zum progressiven Konstitutienadis?
Pakt(e) fur Wettbewerbsfahigkeit und europaischm@eatie’, in:juridikum 2013, p. 76 ff.
 Ernst-Wolfgang Béckenforde, ‘Kennt die europaisblm kein Gebot?’, inNeue Ziiricher Zeitund1.06.2010.
15 Ulrich Hufeld, ‘Zwischen Notrettung und Riitlischrin: Integration 34(2011), p. 117 ff (122); for an opposing
view see Christian Joerges, ‘Europas Wirtschaffagsung in der Krise’, irDer Staat 51(2012), p. 357 ff.
2



system is the result — here Hufeld is referrin@&sl Schmitt — of an abnormal situation that was
unforeseert®

Whilst Ernst Fraenkel fiercely criticised the jupteition and interconnection of the prerogative and
the normative system in National Socialist ‘law’aasiual staté¢”” and Franz Neumann, in his
structural analysis of National SocialisBehemothpluralistically radicalised that criticism by
showing that in the prerogative state the ruleawf &s such collapsed into a mixture of different
power complexes and actdfs;urrent analyses in the Carl Schmitt traditiorkseerevive the idea

of primacy of the prerogative system not boundawy &s against the normative system.

According to that school of thought, there is noger any independent law. The law becomes an
instrument of European governance — of politicaaeives, global economic players and strong
interest groups, which, in the state of emergeamate what is needed out of nothingness. As Paul
Kirchhof has rightly pointed out, that deprives &pg, as a community based on the rule of law, of
its raison d’étre

‘The President of the Commission would no longereha mandate, Heads of State,
Ministers, Members of Parliament could no long&ethinding action on our behalf, since
their mandate is a legal one. The loan agreemeunkdww longer be binding; we would be
released from all our debts. But the price woulddmehigh. Internal peace would be
jeopardised. The economy would lose its foundatinribe binding Treaty?®

Therefore the European legal system cannot countere state of emergency. Nor can it allow a
system of legal competences to be supplanted layigabpolitical considerations. When authorities
take decisions independently of the law, thereitaw?* As long as the European Treaties are in
force, the Charter of Fundamental Rights appliestaa regional and international human rights
conventions are binding, the rule of law cannostigpended by political and economic decision-
makers. Crisis management measures are not adlaissispective of the normal legal system, but
only when they are justified within that system.

2. Interests of the EU institutions
The second objection sometimes made to EU lawiagraf the austerity measuressistist

provenanceThis holds that crisis policy has led to thesesion of nation states. The interests of
nation states’ primary law systems should takegatence over European law. The European

16 Carl SchmittVerfassungslehreBerlin 1928, p 107.

" Fraenkel, ErnsfThe Dual State. A Contribution to the Theory oftBliership (1941)New Jersey 2010.

18 Franz L. NeumanrBehemoth. The Structure and Practice of Nationaisgism, 1933 — 1944Chicago 2009; see
also the collected essays of Otto Kirchheinfaljtics, Law, and Social Chang€plumbia 1969.

19 Mariano Barbato, ‘Integration als Revolution: Setanitat und Legitimitat der EU im Ausnahmezustded
Eurokrise’, in:ZFAS 6(2013), p. 249 ff; for a critical view of the Schitwevival, see Lukas Oberndorfer, ‘Die
Renaissance des autoritaren Liberalismus? Carl @&atma der deutsche Neoliberalismus’, RROKLA 42(2012),
p. 413 ff.

20 paul Kirchhof, ‘Stabilitat von Recht und Geldwerder Europaischen Union’, ilNJW 1-2(2013), p. 1 ff (1).

% Niklas Luhmannpas Recht der Gesellschafrankfurt/Main 1995, p. 414.



institutions should be involved as little as poksih dealing with the social problems created by
the crisis. The Commission, the European CentrakBthe European Parliament and the European
Court of Justice should give the national ‘mastérhe Treaties’ free rein. Martin Nettesheim
formulated this paradigm with reference to Brengle judgment:

‘Crisis periods are periods in which national se¥gmty comes to the fore ... It would be
almost negligent for supporters of integration ppase the involvement of states to uphold
integration for their own institutional interest$ie European Court of Justice has
recognised that?

The statist view of austerity policy suggests thatMember States could use EU institutions (the
European Central Bank and the Commission) as m&nds in the crisis. In the interests of
institutional self-preservation, the European Ranknt and the ECJ, whose role is actually to
exercise democratic and constitutional controhef Commission and the ECB, should not oppose
the measures. That sovereign interpretation adesthe suspension of EU law control
mechanisms on the grounds of national sovereigidyever, in view of the dual structure of
austerity policy, that is inadequate. The ESM palesia mechanism allowing serious and ongoing
encroachment by some Member States on the sovereijather Member States, with the
involvement of the European Commission and the EC#&. ESM Treaty creates a hybrid of
inter-governmental and Union governance, which mabscurtails the supposed sovereignty of
the Member States affected by the MoUs.

If, in this hybrid regulatory structure, the contianctions of the European Parliament and the ECJ
are excluded but the regulatory functions of then@ussion and the ECB are included, that creates
a ‘facade of democracy’ in which the European Barént and the ECJ exist but have no
function? Instead it is the government representatives efE®M Board of Governors who
determine the fate of supposedly sovereign Europation states and their populations, after the
MoU has been negotiated by the Commission and @& Ehe perpetuation of that facade of
democracy creates a risk that in future unlawfal andemocratic measures by the EU institutions
will no longer be corrected by the democratic agitimate institutions of the European Union but
through nation states. In future the European Uaimh not just the euro will be exposed to that
risk.2* Institutionally, such a release of social andaval centrifugal forces by Europe’s executives
cannot be in the interests of the Union’s instdns.

The visionary European project is based on the tmuoisiidea of achieving peaceful integration for
the benefit of citizens, transcending nation statéshout a Europe that respects the social and
democratic achievements of nation states and entsgd to take account of those achievements, it
will be impossible to develop a transnational stggtthat points the way for the future and satssfie

22 Martin Nettesheim, ‘Europarechtskonformitat desdpéischen Stabilitdtsmechanismus’,NidtW 66(2013), p. 14 ff
(16).
3 Jurgen Habermas/Peter Bofinger/Julian Nida-Rimé&finspruch gegen die FassadendemokrafiaZ, 03.08.2012.
2 Wolfgang StreeckGekaufte Zeit. Die vertagte Krise des demokratisdkapitalismusBerlin 2013.
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the need for justic& On that point, Jiirgen Habermas has rightly emphdshat the scandal of
increasing child poverty, widening gaps in incomd aroperty distribution and a growing
low-wage sector is to be seen as part of the pnobAhich we can only solve if we reverse the
global trend of markets over which there is notmall control’?® The emphasis on national
sovereignty in the crisis is no help in solvingg@eénternational problems. The pressure on nation
states is growing. Transnational political actismpossible without a strong Europe, independent
of the partial interests of its Member States astihg instead in the interests of its peofle.

It is therefore in the interests of the Europeambmnstitutions to respect the diversity of Eurape
social and employment systems, to improve standargscial protection and become an advocate
for the excluded. The EU institutions should depeddeeling for the social circumstances of
citizens of the Union. At the moment they have maght into the issues affecting the lives of
European workers, pensioners, small savers andrdisjdvho are in the same social situation.
Instead of involving themselves in encouraging cetitipn between national economies and
playing them off against each other, the Europeatitutions should try to improve the lives of the
Union’s citizens. The European crisis is not a tonbetween nation states. The national context of
the lines of conflict, setting national economigaiast each other, the workers of southern Europe
against the workers of northern Eurdpejstorts social issues into inter-national issties.

The rapidly growing loss of respect for the Eurapamsstitutions as a result of the unsuccessful
austerity policy, the apparently unbridgeable gejwieen the Europe of administrative machinery
and the Europe of citizens, can only be overconigeifeuropean institutions recognise that it is
also part of their responsibility to solve struetusocial problems. Without social stability thesmn
be no economic and financial stability in the Ewwap Union. This nexus of social and economic
stability must be reflected in the way the Europmstitutions organise their responsibilities. The
European institutions have an obligation not oolyhie States, as ‘masters of the Treaties’, bot als
to the citizens of Europe to obey the law and reispemocratic principles. If the institutions
continue to deny their responsibility to deal wtitle ‘social question’ and remain part of an
inhumane crisis policy without social solidarifithe public will increasingly reject the idea of
Europe.

% Andreas Fischer-Lescano and Kolja Méller, ‘Eurspkie Grundrechte und die Konstitutionalisierungaerz
Demokratie in Europa’, in: Andreas Fischer-Lescdflorian R6dl and Christoph Schmid (ed€Euyopéische
Gesellschaftsverfassung. Konstitutionalisierungaez Demokratie in Europa, Schriftenreihe des ZEBRden-Baden
2009, p. 313 ff.

% Jiirgen Habermagch Europa Frankfurt am Main 2008, p. 127.

%7 Claudio Franzius, ‘Recht und Politik in der traatonalen Konstellation’, inAVR 1382013), p. 204 ff.

% |n the words of Angela Merkel: ‘The point alsahsit people in countries like Greece, Spain andugat cannot
retire earlier than in Germany, everyone must puthore or less the same effort. That is importaniVe.cannot have
a single currency and some people get a lot oEl@ad others very little. In the long run that ¢awrk’ (quoted in
Johannes Aumiiller and Javier Caceres, ‘AusflugPimsulistische’, inSiiddeutsche Zeitun$8.05.2011).

2 Also argued by Jiirgen Habermas, ‘Demokratie odwpitélismus’, inim Sog der Technokrati&erlin 2013,

p. 138 ff.

9 See strong criticism in Christigloerges and Florian Rédl, ‘Informal Politics, Folised Law and the "Social
Deficit" of European Integration’, irEuropean Law Journal5 (2009), p. 149 ff.



It is the Commission and the ECB which, in the légem of the ESM but ultimately on behalf of
Europe, lay down the conditions that are drivindjionis of Europeans to despair. Although the
ESM Treaty was concluded by nation states, the Cissiom and the ECB, as institutions of the
Union, have undertaken in the Treaty to establigh@ersee the austerity plan. So far that has
been done in a way in which the framework of resgality for democratic and human rights is not
clarified. However, the European institutions sldoubt let themselves be instrumentalised by
national governments in the crisis. The governmehtse EU Member States should not dictate
the course of the austerity measures, disregatdsm&uropean Parliament and the mandatory rules
of EU law on human rights and competences. Thostakes cannot be corrected at national level
alone. Structurally, the constitutional containmeithe transnational austerity policy places too
great a burden on the national constitutional soand national parliamentsRobert Uerpmann-
Witzack therefore rightly criticised that the naiab parliaments in the ESM are unable to exercise
effective control and for that reason control by Buropean Parliament is needed:

‘Real influence could only be exercised by a EuespBarliament with appropriate co-
decision powers which meets other negotiating jeaston an equal footing®

A social and democratic Europe will only be achekifehe European Parliament and the European
Court of Justice jointly take on the core taskmposing legal and democratic standards on the
united executives of Europe at European level. i§att merely a question of transforming
evolutionary constitutional achievements into ttam$national context; it is at the same time
genuinely in the interests of the European insting.

If the citizens of the Union continue to turn aweym Europe, to apply a quotation from Niklas
Luhmann to the European crisis, the European Umigint soon need a ‘huge Amnesty
International’ itself. A European Union in whicimdividuals themselves no longer have any
interest® will be eroded.

3 Structurally they cannot formulate any (social adeegnocratic) alternativés Europe but only normallgn Europe.

A symptomatic example is the German Federal Canitital Court’s statist eternity clause in disputestEurope; for a
critical view see, for instance, Daniel Halberstamad Christoph Méllers, ‘The German Constitutionali@ says “Ja zu
Deutschland!”, in:German Law Journal 1(2009), p. 1241 ff.

32 Robert Uerpmann-Wittzack, ‘Volkerrecht als Ausweitdnung — am Beispiel der Euro-Rettung’, in: Arrhiatje
(ed.),Die Einheit des Unionsrechts im Zeichen der Krisgroparecht Beihef2/2013, Baden-Baden 2013, p. 49 ff
(55).

% Niklas LuhmannRecht der Gesellschaferankfurt/Main 1995, p. 489.



[I. Scope of protection of fundamental and human mhts

In a legal assessment of the MoUs, the first qaegt be considered is whether the Troika, or its
component bodies (ECB, Commission and IMF), hakegal responsibility for the observance of
human rights. The Troika as such is not an accblatibject in international law. As a channel
for cooperation between international organisatipims ESM, the EU and the IMF), it does not
itself fulfil the conditions for an internationatganisation, as defined by the ICJ in the Bernadott
Advisory Opinion®* In fact, Troika measures are joint measures Hemint subjects of
international law (the EU, the ESM and the IMF) pBeding on the form of involvement of the
Board of Governors set up under the ESM Treatywitich is assigned, under Article 5(6)(f) of the
ESM Treaty, the jointly agreed decision-making poteegrant stability assistance through the
ESM, including the economic policy conditions ldiown in the Memorandum of Understanding
(MoU) in accordance with Article 13(3) of the ESMeaty — any jointly liable subjects of
international law may be extended to include traeStinvolved in the decision in the Board of
Governors. The decision by the Board of Governordioms the relevant MoUs, negotiated by the
Commission in consultation with the ECB in accommawith Article 13(3) and (4) of the ESM
Treaty and then signed by the Commission on belidlfe ESM. Hence the ESM may also be
considered a subject of international law as a gema counterpart to the IMF. In view of that
complex structure, responsibility for the encroaehtron human rights under the MoUs can lie
with different international law subjects, whichght be jointly liable: (1) the Member State in
respect of the implementation measures, (2) the bdeiStates represented on the ESM Board of
Governors, (3) the ESM, (4) the IMF, (5) the natstaites represented on the IMF Board of
Governors and (6) the EU itself, since EU instdos were involved in the negotiation of the MoUs
with the Commission and the ECB in accordance wititle 13 of the ESM Treaty, through a
specific form of delegation of functions in whiagksponsibility was not fully transferred.

All those actors have fundamental rights and hurrgdnts obligations. The fundamental and human
rights framework for Commission and ECB measurdschy according to Article 13 of the EU
Treaty, are both EU institutions, is in the forefrof this analysis. It will be considered below
whether the ECB and the Commission have humansrigihligations in respect of their

involvement in the negotiation and signature offwJs and, if so, what these are. The first
guestion to arise is which legislation is the b&sighe fundamental rights obligations of the EU
institutions (see 1.). It also has to be considerkith specific human rights are affected by the
measures (see 2.).

1. Human rights obligations of the Commission and EB

The Commission and the ECB are EU institutionsasduch they are subject to the fundamental
rights obligations under EU law. The human righHiBgations of the Commission and the ECB

341CJ, BernadotteAdvisory Opinion, ICJ Reports, 1949, p. 1 ff.



might therefore be based on the CFR (see 1.1.uma rights obligation under international law
(see 1.2.) and customary international law (seg .&lso to be taken into account.

1.1. CFR obligation

Firstly, in the context of the Troika measuresE@B and the Commission might be bound by the
CFR. The EU fundamental and human rights obligasdrased on Article 6 of the EU Treaty,
according to which the fundamental and human righthrined in the ECHR, the CFR and, inter
alia, in the constitutional traditions of the Meml&tates, are to be taken into account as general
legal principles by the EU. The CFR referred térticle 6(1) TEU became legally binding under
the Lisbon Treaty. It sets out the detailed framdwor the fundamental rights commitment under
EU law.

1.1.1. Scope

However, it is questionable whether the CFR isiapple to the MoUs at all. In a series of
decisions on the financial crisis the ECJ has bfeatopted a cautious approach and restricted the
scope of the CFR, which according to the firstsece of Article 51(1) applies to ‘the institutions,
bodies, offices and agencies of the Union with gagard for the principle of subsidiarity and to the
Member States only when they are implementing E\J, I relation to austerity measures.

For instance, when interpreting Article 51 CFRPingle®®, the ECJ ruled that, in view of the
Treaty structure of the ESM Treaty, nation statbgkwsigned the ESM Treaty under international
law outside the Union legal order were not in aagec'implementing’ EU law. The ESM Treaty is
deliberately operating outside the framework of IBW. In other cases, too, the ECJ has ruled that
the Charter is not applicable, citing Article 51 Ror instance with regard to the implementation
of the Troika MoU with Portugal, which providedten alia, for wage and pension losses for public
sector workers and access to health care. Attlea$tCJ decided, in regard to the question on that
point referred by Portugal for a preliminary rulimgSindicatos dos Bancaripghat it concerned
conformity of the national implementing law to 8€R, but that that was not an issue of
implementation of EU law under Article 51 CBRAnd in a Romanian reference for a preliminary
ruling concerning the implementation of an MoU sidrwith the EU, the IMF and the World Bank,
the ECJ also found that the nexus for the enforoéwieEU law did not exist’

% ECJ Case C-370/1Rringle [2012], paragraph 179 f.

% Order in ECJ Case C-128/Sihdicatos dos Bancarig2013], paragraph 9 fTodavia, importa recordar que, nos
termos do artigo 51.°, n.° 1, da Carta, as dispdsgdesta tém por destinatarios “os Estados-Memlapsnas
guando apliguem o direito da Unido”, e que, pordardo artigo 6.°, n.° 1, TUE, que atribui valor girativo a Carta,
esta ndo cria nenhuma competéncia nova para a Ugsiao altera as competéncias desta (v. despaghoeferidos,
Asparuhov Estov e 0., n.° 12, e de 14 de dezengb2®H1, Corpul Ngonal al Poliistilor, n.° 15; e despacho de 10 de
maio de 2012, Corpul Nanal al Poliistilor, C-134/12, n.° 12). [12] Ora, nao obstante @gvidas expressas pelo
orgao jurisdicional de reenvio quanto a conformidath Lei do Orgamento de Estado para 2011 comiosipios e
os objetivos consagrados pelos Tratados, a de@sa®envio nao contém nenhum elemento concretpeudta
considerar que a referida lei se destina a aplioatireito da Unidd

37 Case C-434/1Corpul National al Politistilorf2012], paragraph 12 ff.



However, the issue of whether the institutionshef ynion as part of the Troika are themselves
bound by the CFR is structurally distinct from tegue of whether Member States have obligations
when implementing MoUs, which was decided in thasdiminary ruling proceedings. The
involvement of the ECB and the Commission in thgatiation of the MoUs constitutes a
commitment by the EU institutions. Even if it isno@ded that a delegation of the functions of the
ECB and the Commission in international law is pesible under the ESM Treaty and the Fiscal
Treaty — and hence tasks going beyond the compeeassigned in the EU Treaties may be
transferred in international I8~ those institutions are still bound by the CFRrein such
circumstances. Article 51 CFR provides that thé&tutsons are bound by the CFR quite
irrespective of the specific context. Evdlira viresacts by the institutions must take account of the
Charter*® From a EU law standpoint it is also immaterial thiee, in the case of delegation of
functions, the accountable subject for liability &my unlawful acts in international law has
changed, or whether the position with the ESM isisasual that the integration of the EU
institutions into the ESM is grounds not for a ap@m the accountable subject but for joint
liability, since the EU institutions, through th&itegration into the ESM, are not intended togarr
out its tasks but to ensure the observance of BRUAd those issues are irrelevant from the point o
view of EU law, since that provides that the EUilnsions are bound by the GFR, which is
applicable even where there has been a delegdtionaions. Thus the Committee on
Constitutional Affairs of the European Parliaméaghtly pointed out “that the EU institutions are
fully bound by Union law and that within the Troikkaey are obliged to act in accordance with
fundamental rights, which, under Article 51 of thkarter of Fundamental Rights of the European
Union, apply at all times*®

Advocate General Kokott also took that positiomén view onPringle, emphasising that ‘the
Commission remains, even when it acts within taenework of the ESM, an institution of the
Union and as such is bound by the full extent algaan EU law, including the Charter of
Fundamental Right$” That conclusion appears compelling. Fundamentihaiman rights
obligations cannot be circumvented on the pretégetegation of function® Article 51 CFR

applies to the EU institutions always and at atiegs. All measures by the EU institutions must take
account of the CFR. The ECJ has consistently mett,regard to the ESM, that the mechanism
must operate in a way that will comply with EU I&WThat also includes the fundamental and
human rights that are binding on the EU institusidror the EU institutions, that means that they

3 Martin Nettesheim, ‘Europarechtskonformitét desdpéischen Stabilititsmechanismu’s, N#W 66(2013), p. 14 ff;
for a different view, Andreas Fischer-Lescano undtds Oberndorfer, ‘Fiskalvertrag und Unionsrecht.
Unionsrechtliche Grenzen volkervertraglicher Fiskgllierung und OrganleiheNJW 66(2013), p. 9 ff.

39 Catherine Barnard, ‘The Charter, the Court — &edQrisis’, in:Cambridge Legal Studies Research Paper Series
Paper,18 (2013), before footnote 52: ‘... the EU instituis which are “borrowed” under both the ESM and GSC
especially the Commission and the ECB, must suregd to act in compliance with the Charter sineeCGharter is
addressed to the EU institutions’.

0 Committee on Constitutional Affairs, Opinion, 1&kfuary 2014, 2013/2277(INI), para. 11.

L View of Advocate Kokott in Case C-370/12 [20124rpgraph 176.

“2 See also, to that effect, Pieter-Augustijn vanldtiem, ‘Pringle: A Paradigm Shift in the Europésmion’s
Monetary Constitution’, inGLJ 14(2013), p. 141 ff (158f.)

3 ECJ Case C-370/1Rringle [2012], paragraph 69.



are still have fundamental and human rights obbgatunder EU law even when they undertake
tasks under the ESM.

1.1.2. Subijective rights under the CFR

The next question to be considered is whetheharatea under discussion here, the CFR is capable
at all of establishing subjective fundamental righositions that might be affected by the crisis
measures. The relevant MoUs, in the conclusionlo€lwvthe EU institutions are involved, chiefly
affect legal positions that have been acceptedasdl fundamental rights’ in the CFR.

It is disputed in particular whether those normalassh subjective legal positions or whether they
are merely general principles with no associatégestive rights:* In principle the CFR itself does
nota priori preclude specific sets of norms, such as the Isiocidamental rights, from having legal
status® It has to be determined for each norm, in thetlagtthe wording and the regulatory
structure, whether it embodies a right or a prilecgnd how wide is the scope of protection of the
fundamental right, if applicable. The main indioatis the wording of the CFR itself, which, in
Article 37 for example, refers to the ‘principle @fstainable development’ for the norms that are
relevant in the present context, but consistentipleasises that these are rights and entitlements.

The distinction between principles and fundamemggts in the CFR does not therefore detract
from the obligation to determine the precise subjedegal status of the norms and their scope.
Thus the ‘social fundamental rights’ in the CFR Idaaiso establish subjective legal positions
constituting entitlements.

1.2. Obligations under international human rights odifications

The EU institutions might, in addition, have obtigas under other human rights codifications,
firstly, human rights norms protected by agreemantter international law relating to liberal
human rights guarantees (1.2.1.), secondly codiifica of social human rights (1.2.2.) and finally
the ILO Convention (1.2.3.).

1.2.1. Liberal human rights codifications: ECHR andUN Civil Covenant

In the implementation of their measures, the EC&8the Commission might be bound by the
ECHR and the UN Civil Covenant. That assumes ti@aBU is required to conform to those norms.

1.2.1.1. ECHR

It is doubtful whether the ECHR is applicable toasires by the EU institutions.

*4 Thomas Giegerich, ‘Steuern Vélker- und Europarei#iGlobalisierung “im Geiste der Briiderlichkelf':
Giegerich/Zimmermann (edsWirtschaftliche, soziale und kulturelle Rechte lwbglen Zeitaltey Berlin 2008, 7 ff
(26 ff).
“5 Eibe Riedel, in: Meyer (ed.$harta der Grundrechte der Europaischen Unigrd edition, Baden-Baden 2011,
Art. 27 CFR, paragraph 37.
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At present the EU is not formally a member of ti&HR, even though Article 6 of the EU Treaty
requires its accession and a draft accession agredms now been drawn fpFrom an

international law standpoint, since the ECHR isfoamally binding there is no legal obligation on
the EU institutions to abide by it. Since WWachaufjudgment the Court of Justice of the European
Union assumes, even without the EU being boundhteynational conventions, that ‘measures
which are incompatible with the fundamental rigte#sognized by the constitutions of those States
may not find acceptance in the Community. Inteoratl treaties concerning the protection of
human rights on which the Member States have cmiédbd or to which they have acceded can also
supply guidelines to which regard should be haithéncontext of Community law”. That is

reflected in the emphasis on the importance oE@GeIR in Article 6 of the EU Treaty and Article
52(3) of the Charter of Fundamental Rights. Thaddads set by the ECHR and the European
Court of Human Rights (ECtHR) are the main critéoiathe protection of fundamental and human
rights in EU law. Since the ECHR norms are extegigiincorporated into EU law, an infringement
of the ECHR indicates an infringement of EU lawrtRarmore, in the past the ECJ has consistently
based its decisions on ECtHR judgmefits.

With the opening up of EU law, the ECHR is therefarsecond essential fundamental rights
criterion for measures by the EU institutions. dldiéion to the fact that the EU institutions are
bound by the ECHR under EU law, the ECHR is apple#o acts of implementation by the
Member States, even if these are based on legaliader EU law. In a number of cases the ECtHR
has already been called upon to rule on austelgsures implementing MoUs in that situatfon.

The ECtHR has not yet given a decision on the éxteMember States’ liability for breaches of
the Convention by EU institutions. It would be cistent with its case-law to dafef the ECtHR
extended the liability for legal acts with jointcauntability to situations in which the breaches of
the Convention by EU institutions occurrédn that respect the Member States are liable uthder
ECHR not only for the actions of the Commission Hr&lECB but also, in particular, for decisions
by the Board of Governors, which, under Article)$f)eof the ESM Treaty, has joint
decision-making power for the economic policy cdiodis laid down in Article 13(3) of the ESM
Treaty. Since unanimity is required in the ESM Bbaf Governors, representatives of the States
can have direct influence. Therefore, if no vetenered, that gives rise to legal liability. The
ECHR Member States are also legally liable forrthenduct in the IMF, in particular the Board of
Governors under Article XII Section 2 of the Araslof Agreement of the International Monetary
Fund?>?

“® See Draft Accession Agreement: Council of Eurdéfieal Report to the CDDH (10.06.2013), 47+1(2018)@92.
" ECJ Case 5/8%/achauf v Bundesanstalt fiir Ernahrung und Forsteinaft{1989], paragraph 17.
“8 ECJ Case C-368/F=amiliapresg1997], paragraph 26.
“9 Most recently EtCHR judgment Mateus and others v Portugalios 62235/12 and 57725/12, 08.10.2013.
0 ECtHR judgment itMatthews v United KingdoniNo 24833/94-126, 18.02.1999, paragraph 32.
*! Thorsten Kingreen, in: Calliess/Ruffert (ed&))V/AEUV 4th edition, Munich 2011, Art. 6 TEU, paragraph 22.
°20n the pursuit of national interests through M€ linstitutions, see Samuel Dahan, ‘The EU/IMF Ficial
Stabilisation Process in Latvia and Its Implicatidar Labour Law and Social Policy’, imdustrial Law Journal 41
(2012), p. 305 ff (312).
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1.2.1.2. UN Civil Covenant

The Commission and the ECB might also be boundheyJN Civil Covenant. But the EU is not
formally a member of that treaty; therefore it & formally bound by the Covenant under
international law. However, the European Courtudtide is also guided in its case-law by human
rights established by international conventions/iich the EU has not formally acceded. For
instance it generally refers tmternational instruments for the protection of lummights on which
the Member States have collaborated or to whici #ne signatories® The UN Civil Convention
and also, for instance, the Convention on the Righthe Child* have therefore been referred to
repeatedly by the Coutt.Thus the Commission and the ECB also have hurgaisrobligations
derived from the UN Civil Covenant.

1.2.2. Social human rights codifications

For the protection of human rights, the EU institng are also bound by the social human rights
enshrined in the UN Social Covenant and in the §&l/European Social Charter (REST).
Although the EU has not formally acceded to the &ti¢ial Covenant or the ESC or indeed the
RESC and is therefore not bound by them undermatemal law, it might nevertheless be
considered to be bound by social human rights.

1.2.2.1. UN Social Covenant and (R)ESC

That commitment can, firstly, be derived from imi@ional law in conjunction with Article 53

CFR. According to that article, nothing in the Gkashall be interpreted as restricting or advgrsel
affecting human rights and fundamental freedom®esgnised, ‘in their respective fields of
application, by EU law and international law andiftgrnational agreements to which the Union,
the Community or all the Member States are party’.

Not all the Member States have ratified the 199&8E and it is therefore debatable whether the
level of protection clause in Article 53 CFR is Apable, since, according to the wording, it will
only apply when ‘all Member States’ have accedetth¢oConvention. The position is the same with
the 1961 ESC. Here again, not all EU Member Stages acceded to the ConventiSiHowever,

in the past the European Court of Justice has dereil it sufficient for the application of that
evaluative comparative law laid down in Article B8R for all the Member States to be party to the

3 ECJ Case C-540/(arliament v Council2006], paragraph 35.
> ECJ Case C-540/(arliament v Council2006], paragraph 37.
> ECJ Cases C-540/@3arliament v Council2006], paragraph 37; 3787 Orkem v Commissidh989], paragraph 31;
C-297/88 and C-197/809z0dzi[1990], paragraph 68; C-249/@&ant [1998], paragraph 44.
*% For an overview, Eberhard Eichenhgf8pziale Menschenrechte im Vélker-, europaiscimendeutschen Reght
Tubingen 2012; Michael KrennericBpziale Menschenrechte: Zwischen Recht und Rdiitkwalbach 2013.
*" The Federal Republic of Germany has signed thev€ion but not ratified it. Croatia, the Czech Rielic,
Denmark, Greece, Latvia, Poland, Spain and theedriingdom are also not included.
%8 Bulgaria, Estonia, Romania and Slovenia are rduied.
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signature of that international agreement and didequire ratification by every Member State.
Whatever view is taken of that as regards the RES€Csituation is clear as regards the UN Social
Covenant, since all the EU Member States have adcedthaf’®

However, the precise implications of Article 53 ERldre doubtful. The significance of the norm is
disputed. Article 53 CFR, like Article 52, also gwms the relationship of the Charter to other
fundamental and human rights codifications. Whe#faéisle 52 refers to the significance of those
codifications for the interpretation of the fundarted rights under the Charter, Article 53 defines
the relationship between the fundamental rightseutiie Charter and those other codifications.
That article establishes a favourability principleich chiefly implies that the Charter does not
affect the level of the obligations laid down irrieular in international treatiés. That requires a
legal comparison in each case, which determinemthemum level of protection. The level of
protection clause is therefore relevant when tlopsof the relevant international law codifications
is opened up. For such instances of competing fuedéal rights, Article 53 CFR provides that the
higher level of human rights protection in interaaal law may not be undermined by EU law.

The level of protection clause is therefore appligtth regard to the UN Social Covenant when the
UN Social Covenant itself is applied to measuresisrnational organisations. Article 2(1) of the
UN Social Covenant refers to the importance ofrma&onal cooperation in the work of
international organisations and requires everyeJRairty to the Covenant to

‘take steps, individually and through internatioaasistance and co-operation, especially
economic and technical, to the maximum of its adéd resources, with a view to achieving
progressively the full realization of the rightsagnized in the present Covenant by all
appropriate means, including particularly the aawpof legislative measures'’.

The Committee on Economic, Social and Cultural Righthe UN Social Committee’) has
consistently inferred from this that not only datesnpose an obligation on the Member States to
promote the exercise of the rights under the UN&&@wovenant in their measures in the context of
IOs, but also that the international organisatitresnselves are bound by the UN Social
Covenanf? Thus the UN Social Committee, in its General Cominfdo 8 on economic sanctions,
designates as liable parties

*9 Thomas von Danwitz, ifkéIner Gemeinschaftskommentar zur Europaischen @rahte-ChartaMunich 2006,
Article 53, paragraph 17.
% Date of ratification, accession (a) or membershipugh succession (d): Cyprus 02.04.1969; Bulgati@9.1970;
Sweden 06.12.1971; Denmark 06.01.1972; Federalliemf Germany 17.12.1973; Hungary 17.01.1974; Roia
09.12.1974; Finland 19.08.1975; United Kingdom 301976; Poland 18.03.1977; Spain 27.04.1977; Au89i1978;
Portugal 31.07.1978; Italy 15.09.1978; Netherlahtld2.1978; France 04.11.1980 (a); Belgium 21.(8B19
Luxembourg 18.08.1983; Greece 16.05.1985 (a);rice@8.12.1989; Malta 13.09.1990; Estonia 21.10.18%1
Lithuania 20.11.1991 (a); Latvia 14.04.1992 (apv@&hia 06.07.1992 (d); Croatia 12.10.1992 (d); GZRepublic
02.1993 (d); Slovakia 28.05.1993 (d).
®! Thorsten Kingreen, in: Calliess/Ruffert (edE)V/AEUV, 4th edition, Munich 2011, Art. 53 CFR, paragrapf.
%2 Also to that effect, Concluding Observations 20081Germany, which in any event emphasise the iighiiithin the
IMF and the World Bank, paragraph 31: ‘The Commitiecourages the State party, as a member of atiemal
financial institutions, in particular the Interratal Monetary Fund and the World Bank, to do athih to ensure that
the policies and decisions of those organizatisasraconformity with the obligations of Statestes to the Covenant,
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‘the party or parties responsible for the impositimaintenance or implementation of the
sanctions, whether it be the international comnyyait international or regional
organization, or a State or group of Stafés.’

The Committee also assumes a direct obligatiorOsninh its General Comment on social security:

‘The international financial institutions, notalihe International Monetary Fund and the
World Bank, should take into account the rightdoial security in their lending policies,
credit agreements, structural adjustment progranandsimilar projectsso that the
enjoyment of the right to social security, partaoly by disadvantaged and marginalized
individuals and groups, is promoted and not comjseth®

This basic structure for the inclusion of 10s ie thbligation to guarantee human rights has now
also been recognised in the Maastricht PrincipifeExterritorial Obligations of States in the aréa o
Economic, Social and Cultural Rights, postulated jaint statement by recognised human rights
experts’® Like the UN Social Committee, the Maastricht Pipfes assume a binding human rights
structure in which, on the one hand, the signastates have obligations in their actions in the
context of 10s, but at the same time the 10s théresenave obligation¥ That binding structure is
consistent with the case-law of the ECtHR on thdiegtion of the Convention to actions by EU
institutions. Also according to the ECtHR, the Cention applies to actions by Member States
involving international organisatiofi$lt is true that the UN Social Committee, unlike 8CtHR,
cannot deliver legally binding judgments. Howevesr ppinions are to be taken into account under
Article 38(1)(d) of the ICJ Statute. They supportextension of the obligations under the UN
Social Covenant to measures by the EU, the ESMtetMF. Although the EU cannot be directly
bound formally by the UN Social Covenant, the EBWasind by those norms through the Member
States’ obligation& A level of human rights protection in accordandghvrticle 53 CFR might

be derived for the EU from that obligation.

1.2.2.2. Principles of EU law

in particular the obligations contained in articke€l), 11, 15, 22 and 23 concerning internati@saistance and
cooperation.’
3 CESCR, General Comment No 8 (1997), UN Doc. E/(497/8, paragraph 11.
4 CESCR, General Comment No 19 (2008), UN Doc. EXGC/19, Paragraph 38; see also CESCR, General
Comment No 15 (2002), UN Doc. E/C.12/2002/daragraph. 38: ‘Accordingly, States parties thatraembers of
international financial institutions, notably IM#e International Bank for Reconstruction and Depaient (World
Bank), and regional development banks, should $¢dqes to ensure that the right to water is takemancount in their
lending policies, credit agreements and other i@ional measures.’
% Maastricht Principles on Exterritorial ObligationkStates in the area of Economic, Social andutailRights,
28.11.2011, paragraphs. 15 and 16; on that subgecalso Rhea Tamara Hoffmann und Markus Krajewski,
‘Staatsschuldenkrise im Euro-Raum und die Austsprdgramme von IWF und EU’, iiKJ 45(2012), p. 2 ff (11).
% Explanation by Cornelia JaniRje Bindung internationaler Organisationen an imtationale
MenschenrechtsstandardBiibingen 2012, p. 146 ff.
67 Judgment itMateus and others v Portugadlios 62235/12 and 57725/12, 08.10.2013, paragddph
% |gnacio Saiz, ‘Rights in Recession? Challenge€fmmnomic and Social Rights Enforcement in Time€uisis’, in:
Journal of Human Rights Practice(2009), p. 277 ff (289).
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This indirect link to obligations, which is enstethin international law, might be complemented by
a genuinely binding structure in EU law.

For instance, Article 21(1) TEU imposes an obligatbn the Union to be guided in its action on the
international scene by the principles which hawpired its own creation, development and
enlargement, and which it seeks to advance in tdenworld: ‘democracy, the rule of law, the
universality and indivisibility of human rights afuhdamental freedoms, respect for human
dignity, the principles of equality and solidarignd respect for the principles of the United Nadio
Charter and international law’. Specifically witbgard to the indivisibility of human rights, the EU
itself is therefore bound by the UN Social Coven&ldwever, the Troika measures do not relate to
the external action of the EU referred to in Adi@1(1) TEU. The MoUs are signed with Member
States. Therefore Article 21 TEU is not directlypbgable and only ‘indirect guidance’ is

involved®®

EU law contains other references to social humgtmtsi For instance, Article 151(1) TFEU
provides:

‘The Union and the Member States, having in mintikmental social rights such as those
set out in the European Social Charter signed ahTun 18 October 1961 and in the 1989
Community Charter of the Fundamental Social Rigitd/orkers, shall have as their
objectives the promotion of employment, improvethlj and working conditions, so as to
make possible their harmonisation while the improggt is being maintained, proper social
protection, dialogue between management and labimeidevelopment of human resources
with a view to lasting high employment and the catiry of exclusion.’

Both those instruments — the Social Charter ancCtiramunity Charter — are also mentioned in the
preamble to the TEU. The preamble to the CFR atss the Council of Europe Social Charter,
which refers to both the RESC and the ESC. Thdeeereces indicate that the ESC is binding, at
least for EU measures related to the objectivesriifle 151 TFEU’® However, the structural norm
in Article 151 TFEU does not confer any subjectigits and is purely programmatfitThe norm
provides guidance on the interpretation of EU laweigard to the objectives it refers to, but that
cannot be used for systematic interpretation off@idlamental rights.

1.2.2.3. Social human rights as general principles

However, the significance of social human rightdiftcations in EU law is not confined to
non-binding programmatic clauses. According to @eti6(3) of the EU Treaty, fundamental rights

%9 Markus Krajewski, ‘Human Rights and Austerity Prammes’, in: Cottier and others (ed3he Rule of Law in
Monetary Affairs Cambridge 2014, in preparation (manuscript p. 8).
"9 Markus Kotzur, in: Geiger/Khan/Kotzur (edsE}JV/AEUV, 5th edition., Munich 2010, Art. 151 TFEU, parggta
10; for a different view see Sebastian KrebberCialliess/Ruffert (eds.EUV/AEUV, 4th edition, Munich 2011,
Art. 151 TFEU, paragraph 34.
L Urfan Khalig, ‘EU and the European Social ChaNaver the Twain shall meet?’, i@ambridge Yearbook of
European Legal Studies 18013-2014), p. 169 ff.
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in the Union are based not only on the ECHR andCfRR but also on general legal principles. As
Article 6(3) of the EU Treaty explicitly indicatethe institutions of the Union are bound by the
general principles even after the entry into fatéhe CFR. The general principles are also a legal
source of human rights protection in EU law, initidd to the other sources of human rights:

‘They represent an additional legal source of Eltihmental rights and have the same
status as the Charter. In cases where fundamégttts are affected, it is certainly
appropriate to consider the Charter initially, sinlcat is a definitive text. Nonetheless
fundamental rights as a legal principle still significant Firstly they can always be used
when the fundamental rights granted by the Chaderower, for instance when the
commitment of the Member States is to be definecemarrowly. Fundamental rights as a
legal principle are not restricted by the Chardsrcan be inferred from the fact that they are
enshrined in Article 6 TEU with equal statds.’

The ECJ consistently takes account of the intesnaticodifications of human rights when
applying the general principles in its settled éase’® For instance, it has invoked the UN
Convention on the Rights of the Child and alsoulinCivil Covenant. Thus the ECJ not only
develops the general legal principles with regarthe constitutional traditions of the Member
States but also includes the human rights convesitio which the Member States have accéfled.
It is consistently argued in the field of sociahtn rights which is relevant in this case that the
binding nature of social human rights is derivethie form of general principles from the
fundamental rights obligation on the EU under Aeti6(3) TEU’® The general principles include
social human rights as well as liberal human rightéence the Court also cites the ESC in
particular in its case-laW,just as the ECtHR expressly refers to the RESDeimir and Bakyara v
Turkeyin relation to the interpretation of Articles 120828 ECHR’® Social human rights, as set
out in the RESC and the UN Social Covenant, anetbee binding on the institutions of the Union
as general principlées.

1.2.2.4. Interim conclusion
Hence there is significant evidence that the sduiahan rights also laid down in the UN Social

Covenant and the RESC should be considered binstidgr EU law, particularly if one accepts the
above view that those rights are general legatppies in the human rights acquis under EU law

"2 Hans D. Jaras§harta der Grundrechte der Européischen Uni@nd edition., Munich 2013, Introduction,
paragraph 30.
3 ECJ Case C-540/(Buropean Parliament v CoundR006], paragraph 37.
" Settled case-law, see for instance ECJ CaseNgkBv Commissiofil974], paragraph 13.
> European Parliament, ‘Fundamental Social Righttirope’, Working Paper 1999, EP 168.629, on
www.europarl.europa.eu/workingpapers/soci/pdf/10dpdf. (last accessed 02.11.2013).
® Fons Coomans, ‘Application of the Internationav€sant on Economic, Social and Cultural Rightsin t
Framework of International Organisations’, Max Planck UNYB 1{2007), p. 359 ff (376).
"In particular ECJ Case 149/Defrenng[1978].
8 ECtHR judgment iDemir and Baykara v Turkeio 34503/97, paragraph 140 ff, 1211.2008.
" Kaarlo Heikki Tuori, ‘The European Financial CsisConstitutional Aspects and Implication&J| Working Papers
LAW282012 p. 49.
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and hence complementary to the ECHR and the CFRe\Ran if they are not recognised as
formally binding, they provide guidance for the poses of systematic interpretation. In ECtHR
practice too, social human rights are to be givaem cbnsideration in the interpretation of the
equivalent social fundamental rights under the CH#® decisions by the supervisory institutions
for the UN Social Covenant and the RESC can prowigmrtant points of reference for the
definition of rights under the CFR. Therefore theee codifications of social human rights and the
legal opinions by the supervisory bodies in indidtrecommendations and General Comments at
least provide guidance for the interpretation ef brmally binding fundamental and human rights
in EU law.

1.2.3. ILO Conventions

Almost 190 ILO Conventions are now in existencelikénits Member States, the EU is not a
member of the ILO. It merely has observer statusjdnot involved in legislative proceedings and
the ILO agreements are not applicable to the Elhdllteless EU law also contains a number of
references to ILO agreements. For instance, Arfible TFEU refers to the 1989 Community
Charter of the Fundamental Social Rights of WorRétke preamble of which states that
‘inspiration should be drawn from the Conventiohshe International Labour Organization and
from the European Social Charter of the CouncEwfope’.

Like social human rights, the ILO Conventions, whitave been signed by all the Member States,
are at least included in the general legal priregdinding on the EU institutions under Article )6(3
TEU®! In addition, the fundamental commitment of the BBULO law is also indicated in the
European Court of Justice opinférmon ILO Convention No 178 By analogy with the structure of
obligations relating to social human rights, wile 1LO standards there is also a binding
commitment through the CFR. That is derived, firsilom Article 52(3) CFR, which ensures
consistency between the Charter and the ECHR. $ivecECHR incorporates the ILO rules for the
interpretation of the ECHR rul®swithin the scope of the ECHR an indirect commitirte the

ILO rules is also derived through the correspondirgs of the ECHR® That also applies to the
EU institutions, which are bound by the level adtection in the ILO Conventions in the scope of
protection of the ECHR rights, since Article 52C3R provides for that as a minimum guarantee.
In the field of industrial dispute law, for instadhe Union is bound by ILO Convention No 87
through Avrticles 28 and 52(3) CFR in conjunctiorthwArticle 11 ECHR®

80 COM (1989) 248 final.
8 Johannes Heuschmikflitentscheidung durch Arbeitnehm&aden-Baden 2009, p. 184 ff.
82 European Court of Justice Opinion 2/91, ILO Corii@nNo 170, 19 March 1993.
8 Juliane Kokott, in: Streinz (ed EUV/TFEU, 2nd edition., Munich 2012, Article 351 paragr@th('it is obviously
intended that the Union should be bound’); for malgsis of EU case-law, see Johannes Heuschmid lamchas
Klebe, ‘Die ILO-Normen in der Rechtsprechung der gt Daubler/Zimmer (eds.F;S Lércher Baden-Baden 2013,
p. 336 ff.
% ECtHR,Demir and Baykara v Turkeyo 34503/97, paragraphs 147 and 166, 12.11.20084E, Enerji Yapi-Yol Se
v Turkey No 68959/01, paragraph 40 f, 21.04.2009.
% Angelika NuRberger, ‘Auswirkungen der Rechtsprexthdes EGMR auf das deutsche ArbeitsrechtRihA 2012
p. 270 ff.
% Klaus Lércher)nternationale Grundlagen des Streikregtits Daubler (ed.)Arbeitskampfrecht3rd edition, Baden-
Baden 2011, § 10, paragraph 65 ff.

17



Finally, as with the above human rights, in linéhathe structure a binding effect also follows from
Article 53 CFR. The ILO Conventions are to be tak#n account in the interpretation of the rights
guaranteed by the CFR through Article 53 CFR.

1.2.4. UN Disability Convention

The only human rights treaty the EU formally sigred ratified under international law is the UN
Disability Convention which has been in force ie U since 22 January 2011. The Disablity
Convention reflects a social model of disabilityogecting against discrimination (Article 5) and
establishing the obligation to take effective apgrapriate measures, e.g. in the health sector to
enjoy the highest attainable standard of healtti¢kr25), and in labour relations to exercise labo
and trade union rights (Article 27). The conventidiliges parties to realize an adequate standard of
living and social protectiofArticle 28)%® Member states and the EU — as a regional orgamizat
which signed the convention and is therefore bowitigin the scope of Article 44 of the
Convention — share responsibility for the implena¢inn of the convention. In a Code of Conduct
the procedural aspects concerning the implementafithis mixed human rights agreement are
codified®

1.3. Obligations under customary international law
The EU institutions might also have human rightsgaitions under customary international law.

The ECJ has ruled, in a whole series of judgméingés,the EU institutions must observe general
international law’® That applies, for instance, to the customary irional law rules for the
termination and suspension of treaty relatibasd also to the territoriality principfé The
commitment of the EU institutions to the customiatgrnational lawus cogengoes even further.
Certainly Article 53 of the Vienna Convention or thaw of Treaties (VCLTY is not directly
binding on the EU institutions and the parallelivha Convention on the Law of Treaties between
States and International Organisations or betwetmrnational Organisations has not yet entered

87 Johannes Heuschmid und Thomas Klebe, ‘Die ILO-Norin der Rechtsprechung der EU’, in: Daubler/Zimme
(eds.),FS Lorcher Baden-Baden 2013, p. 336 ff (351); also to tifi@ce Anne Trebilcock, ‘An ILO viewpoint on EU
development in relation to fundamental labour pggles’, EuZA 6(2013), p. 178 ff.
8 Lisa Waddington, The European Union and the Uriitations Convention on the Rights of Persons with
Disabilities, in:Maastricht Journal of European and Comparative LE8(2011), p. 431 ff.
8 Code of Conduct between the Council, the MembateStand the Commission setting out internal agaregts for
the implementation by and representation of thegean Union relating to the United Nations Convantin the
Rights of Persons with Disabilities (2010/C 340/Q8P10] OJ C 340/11.
% Basic principle in ECJ Case C-286/@06ulsen[1992], paragraph 9; specific reference in ECJelbiiases
C-402/05 P and C-415/05K=adi [2008], paragraph 291.
®LECJ Case C-162/98acke[1998], paragraph 45 f.
92ECJ Joined Cases 89, 104, 114, 116, 117 and 1288l Zellstof1993], paragraph 18.
9 UNTS 1155, p. 331.

18



into force. However, thpis cogengrinciple applies in customary international 1t is widely
considered even to take precedence over primary-lé&wpractice the international laws cogens
is significant, particularly as a criterion of léiggafor international law norms which, directly or
indirectly, are effective for the EU institutions.the YusufandKadi decisions the ECJ assumed
that UN Security Council resolutions which bregqeh cogenss internationabrdre publiccannot
justify international obligations for the EY9 However, the ECJ made it clear in its subsequent
decision orKadi andAl Barakaatthat a distinction is to be made in that respetivben the
lawfulness of the Security Council resolution ahattof its transposition into EU 1a%.Only the
latter is subject to scrutiny by the EU courts antb be measured according to the precepts of
primary EU law, in particular fundamental rigiis.

It is generally recognised that conflicts betweecosndary EU law and general international law are
as far as possible to be resolved by an interpoetat line with international law’® Since the EU
institutions are also bound in their legislativé\aty, it seems reasonable, if rejecting the
interpretation consistent with international law accept that general international law takes
precedence over secondary EU law, in so far asdha in question is directly applicable to

general international laW? It would then be logical to assume that genetarivational law has the
same binding effect within the Union as the EU®Inational agreements under Article 216(2)
TFEU. The ECJ also considers it possible that gémeternational law might in principle be

directly applicablé® Depending on its form, in that respect internatidaw is also deemed to be
EU law within the European judicial area.

1.3.1. International Bill of Rights

In the light of that ECJ case-law, human rightsugtomary law significance are also binding on
the EU institutions. At least that must be the aaitle the International Bill of Rights norms laid
down in the Universal Declaration of Human Riglfshe International Covenant on Civil and
Political Rights (UN Civil Covenant}®and the International Covenant on Economic, Seuidl
Cultural Rights (UN Social Covenariff all dated 16 December 1966, which have acquired

% On the concept and content of the internationaljlss cogenssee, generally, Lauri HannikainéPgremptory norms
(jus cogens) in international lawWelsinki 1988; Christian J. Tams, ‘Schwierigkaitait dem lus Cogens’, iVR 40
(2002), 331 ff; Stefan Kadelbach, Zwingendes Vaiket, Berlin 1992; lan Brownljérinciples of Public
International Law 6th edition., Oxford 2003, 488 f.
% Christian Tomuschat, in: von der Groeben/Schwéeds.) EUV/EGV, Art. 281 EC, paragraph 43.
% European Court of First Instance, Case T-30&/04uf2005], paragraphs 277-282. The consequence isplitit
assessment in those decisions of the relevant iBe@auncil resolutions in the light afis cogensSee Ulrich Haltern,
‘Gemeinschaftsgrundrechte und AntiterrormaflZnahnegrJiNO’, in: JZ 2007 p. 537.
9" ECJ Joined Cases C-402/05 P and C-415/R&ad?[2008], paragraph 286 ff.
% ECJ Joined Cases C-402/05 P and C-415/R&ad?[2008], paragraph 316 ff.
9 Specifically in ECJ Case C-286/8®ulsen1992], paragraph 9.
1% For instance by Christian Tomuschat, in: von deveBen/Schwarze (eds.), EUV/EGV, Art. 281 EG, peaaply 43;
and Karl M. Meessen, ‘Der raumliche Anwendungslméreies EWG-Kartellrechts und das allgemeine Vodaht, in:
Europarecht 1§1973), p. 34.
1ECJ Case C-162/9ackd1998], paragraph 51.
192N General Assembly Res. 217 A (lIl), 10.12.1948.
13 UNTS 999, p. 171.
104 UNTS 993, p. 3.
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customary international law stattf8.Those core rules of customary international lagvtiinding
not only on States but, as stated in the preamliieet Universal Declaration of Human Rights, on
‘every individual and every organ of society’.

As customary international law, those norms are bisding on the EU institutions. It is generally
accepted that, in the light of the structural chmastics of human rights norms, which differ from
economic international law rules in their individloaientation, they establish directly subjective
rights°® Even though they do not extend EU competences)uhman rights obligations of the EU
based on customary international law go ‘furthantiurrent EU law understandings of the EU’s
human rights obligations®’

On that point, Markus Krajewski rightly emphasidas;egard to the social human rights relevant in
the present context:

‘Economic, social and cultural rights such as tgbtrto work, the right to an adequate
standard of living and health and the right to edion, are enshrined in the Universal
Declaration of Human Rights, which is generallysidered to contain customary law
obligations at its core. Furthermore, a large nmigjaf states has signed and ratified
international human rights treaties which contaigse rights. It can therefore be concluded
that the basic elements of these rights are oboussty nature. The possibility that
international organisations such as the IMF arendday human rights insofar as they
represent customary international law was also etded by the IMF’'s General Counsel
Francois Gianviti in a paper presented in 2002 nE¥ene does not want to go as far as
accepting positive obligations of international amgsations under customary human rights
law, it seems safe to assume that internationarosgtions are obliged not to frustrate the
attempts of states to honour their human rightgyations.**®

The EU institutions are therefore bound by thosadmrights applicable in customary I&%.The
ILO’s core standards are also part of customamrivational law'*° Even if it is not accepted that
there is a duty on the EU itself as an IO to guaasuch rights, the EU institutions still have an
obligation not to frustrate efforts by the Stategtiarantee them.

1.3.2. Odious debts doctrine

195 5ee contributions in Gert Westervehe international Bill of Human RightSltrecht 1995; cf. Hersch Lauterpacht,
International Bill of the Rights of MaiNew York 1945.
1% On the distinction, see Armin von Bogdandy, ‘Regheichheit, Rechtssicherheit und Subsidiaritat im
transnationalen Wirtschaftsrecht’, BuZwW(2001), p. 363.
197 Tawhida Ahmed and Israel de Jesus Butler, ‘The@fean Union and Human Rights: An International Law
Perspective’, inEJIL 17(2006), p. 777 ff (801).
198 Markus Krajewski, ‘Human Rights and Austerity Prmmmes’, in: Cottier and others (ed3he Rule of Law in
Monetary Affairs Cambridge 2014, in preparation (manuscript, p. 8)
199 OHCR, The European Union and the International Human Ridlaw 2010, p. 22 ff.
10 Klaus Lércher, in: Daubler (ed Arbeitskampfrecht3rd edition., Baden-Baden 2011, § 10, paragr&phith
further citations; Philip Alston, ‘Core Labour Stirds and the Transformation of the Internatiorsdddur Rights
Regime’, in:EJIL 15(2004), p. 457 ff (493).
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The ‘odious debts’ doctring! according to which the Troika MoUs with nationtstashould be
consistent with the ideas set out in the UN Chartgaromoting human rights (Article 55 of the
Charter) and self-determination of peoples (Arscleand 2 of the Charter), goes further. If MoUs
conflict with the rights in the Charter, whetherchese they have been concluded undemocratically
or they disregard the interests of the populatafite States concerned, according to that doctrine
the rights derived from the UN Charter under iticde 103 should take precedence. Even if the
argument by supporters of that theory with regarthé legal consequence of nullity of conflicting
agreements is not accept&dit must be emphasised that the odious debtsideds also based on
the principle that the Union and the institutionsireg on its behalf have a human rights obligation
under international law. The basis in Article 103he UN Charter is through the organisational
hierarchy, but that is functionally equivalent toapproach deriving the human rights obligation of
the EU institutions from Article 6 TEU.

2. Specific scope of protection of human rights

The question then arises whether the scope ofgirateof the above human rights is opened up at
all in respect of the situations governed by thdJglo

It has now been frequently established that thesarea to control the crisis affect the exercise of
the rights guaranteed in the universal and regifuralamental and human rights northsThat
includes more difficult access to work, threatshi® living wage and the unavailability of food,
housing, water and other basic ne€d§.he MoUs negotiated by the Troika regularly enchoan
fundamental and human rights. It needs to be cersidbelow on which areas of fundamental and
human rights the restrictions laid down in the MatJsvhich the Troika is involveéd®are having a
consistent impact:®

2.1. Labour and trade union rights

Firstly, the MoUs affect fundamental rights relatedvork, in particular the freedom to choose an
occupation, freedom of collective bargaining andgay. These are protected in their various
forms inter alia in Article 31 CFR (fair and jusbrking conditions), Article 28 CFR (right of
collective bargaining) and Article 30 CFR (protectiagainst unjustified dismissal). Articles 1 to 6

11 For an explanation of the doctrine, see SabinehMawski, ‘lus cogens, transnational justice arfieptrends of the
debate on odious debts’, i@olumbia Journal of transnational Law 48009), p. 59 ff.
12 Eric Toussaint und Renaud Viviene, ‘Greece, Iréland Portugal: Why Agreements with the Troikaad®us’,
25.08.2011, http://cadtm.org/Greece-Ireland-andtat-why (last accessed 02.11.2013).
3 For a general overview of relevant human rightsRddwan Abouharb und David Cingranefiyman Rights and
Structural Adjustment: The Impact of the IMF andri®ank New York 2007, p. 133 ff.
114 OHCHR, Report on the impact of the global econoanid financial crises on the realization of all kummights and
on possible actions to alleviate it (A/HRC/13/381CHR Background Paper (Bat-Erdene Ayush, ChieghRio
Development Section): Promoting a rights-basedagugr to economic stabilization, recovery and growibril 2013.
5 MoUs only signed with the IMF are not includeddel
16 That can only be a cursory and unrepresentatieeviaw. For a more wide-ranging attempt, see OH@¢fRort:
Austerity measures and economic, social and cultigdats, E/2013/82, 07.05.2013.
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and 24 of the RESC and Articles 6 to 8 of the UNMi&cCovenant also relate to the protection of
work. Article 11 of the ECHR guarantees freedonaggembly, Article 27 of the UN Convention on
the Rights of Persons with Disabilities protectsdamental employment rights for the disabled.
Finally, the ILO’s Declaration on Fundamental Piabes and Rights at Work provides for a
minimum level which is specified in particular in® Convention No 98 on the Right to Organise
and Collective Bargaininy-’

Even if it is disputed in specific cases how farsh CFR norms allow subjective legal positions in
each case and the case-law has not yet definestdipe of protection in more detail, Article 31
CFR is in any event a protective instruction torgngee a minimum level of fair working
conditions. Article 30 CFR is anything but a supertis norm without regulatory content:it
establishes an objective scope of protection wisi@dncroached upon if the EU impedes adequate
protection by Member States against unfair dismigseluding in employment relationships
between private individuafs® Even if the EU has no collective powers in thosaa under Article
153(5) 5 TFEU, the EU institutions should at least frustrate the efforts of the Member States in
that regard.

The MoUs affect the scope of protection of thoselamental and human rights in many respects,
by laying down obligations for:

« reductions in the minimum wage eV

e cuts in payment entitlements, leave, etc. in tHaipsecto
 sanctions on jobseekéf$

« reduction in unemployment benéfit

« lower standards of protection against unfair disaits*

}21

170n that point and the implications of European €ofiHuman Rights case-law for the austerity measusee
Keith D. Ewing, ‘Austerity and the Importance o&th.O and the ECHR for the Progressive Developmé&fiuropean
Labour Law’, in: Daubler/Zimmer (edsArbeitsvolkerrecht. FS fir Klaus Lérché8aden-Baden 2013, p. 361 ff.
18 though that is the view expressed by SebastiabBer, in: Calliess/Ruffert (edsBUV/TFEU 4th edition.
Munich 2011, Article 30 CFR, paragraph 2.
19Hans D. Jaras§harta der Grundrechte der Europaischen Uni@nd edition, Munich 2013, Article 30 CFR,
paragraph 8.
120 MoU on Specific Economic Policy Conditionality,.28.2010 (Ireland), p. 5: ‘Reduce by €1.00 per hbar
nominal level of the current national minimum wage’
21 MoU on Specific Economic Policy Conditionality (@ce), 09.02.2012, reproduced in: COM, The Second
Economic Adjustment Programme for Greece: Firsti®ev December 2012, p. 187 ff (250 f).
122 MoU on Specific Economic Policy Conditionality€land), 28.11.2010, p. 6: ‘the application of samct
mechanisms for beneficiaries not complying with-gaarch conditionality and recommendations forigigetion in
labour market programmes’.
123 MoU on Specific Economic Policy Conditionality (fagal), 17.05.2011, p. 21 ff (21): ‘reducing theximum
duration of unemployment insurance benefits...".
124 MoU on Specific Economic Policy Conditionality (rce), 09.02.2012, reproduced in: COM, The Second
Economic Adjustment Programme for Greece: Firsti®ev December 2012, p. 187 ff (223.): ‘the Goveenin
reduces the maximum dismissal notification perimd tmonths and caps statutory severance pay abhfhsi; MoU
on Specific Economic Policy Conditionality (Portlljgd 7.05.2011, p. 21 ff.
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» the undermining of national collective bargainimgesements through the introduction of
temporal, spatial and personal restrictions onvtielity of collective bargaining
agreement$?

But, in addition, the exercise of the above humathfandamental rights is being affected on a
massive scale by the dismantling of fundamentalleynpent rights in the European employment
and social models, on which the MoUs have had sidednfluence.

How the MoUs are affecting rights in the field bétEuropean ‘labour constitutidf’ is illustrated
by two provisions relating to the reduction in thaimum wage and the restriction on collective
bargaining autonomy:

2.1.1. Article 31 CFR (fair and just working conditons)

The MoU with Ireland laid down detailed conditidios the minimum wage. It imposed an
obligation on Ireland to:

‘reduce by €1.00 per hour the nominal level oftherent national minimum wagé&?’
The 2012 MoU with Greece also sets requirementsgdecific restrictions on the minimum wage:

‘Exceptional legislative measures on wage settilgior to the disbursement, the following
measures are adopted: The minimum wages establishineé national general collective
agreement (NGCA) will be reduced by 22 per centgamad to the level of 1 January 2012;
for youth (for ages below 25), the wages estahbtisghethe national collective agreement
will be reduced by 32 per cent without restricttwanditions. Clauses in the law and in
collective agreements, which provide for automaiige increases, including those based
on seniority, are suspendéed®.

Both provisions might affect the scope of protectod Article 31, which protects the continuance
of a minimum level of job security, fair working mditions, prevention of work-related risks, the
introduction of maximum working hours and annualke and rest period entitlements. A fair wage
also falls within the scope of protection of thedamental right® and for that reason the
requirement to establish a minimum wage is somestiateo inferred from *° Even when the

125 General overview in Bernd Waas, ‘TarifvertragstentZeiten der Krise’, in: Schubert (eddnforderungen an ein

modernes kollektives Arbeitsrecht, Liber Amicorarhanour of Otto Ernst KempgBaden Baden 2013, p. 38 ff.

126 On the concept, Florian Rédl, ‘The Labour Conétitui, in: von Bogdandy/Bast (edsRrinciples of European

Constitutional Law2nd edition, Oxford 2010, p. 623 ff.

127 MoU on Specific Economic Policy Conditionality,.28.2010 (Ireland), p. 5.

128 MoU on Specific Economic Policy Conditionality (@rce), 09.02.2012, paragraph 4.1.; for implementatee

COM, The Second Economic Adjustment Programme fee€e: First Review — December 2012, Table 10A1p.

12%See pending Case C-264/C@mpanhia de Seguroseferred to the ECJ for a preliminary ruling.

130 Heinrich Lang, in: Tettinger/Stern (ed¥lIner Gemeinschaftskommentar zur Grundrechte-@hatunich 2006,

Art. 31 CFR, paragraph 8; Anke Berndgchtlich-funktionale Aspekte fur die Zulassigkeit Mindestldhnen,

Working Paper Fachbereich Rechtspflege der HocHscWirtschaft und Recht Berlin(2013), p. 34; see also Hans D.
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norm does not alter the EU system of competencgshenEU legislator is therefore not itself
required to guarantee a minimum wage, the EU irgtits are prohibited by Article 31 CFR from
undermining efforts by the national governmentegtablish a minimum wage. The MoUs with
Ireland and Greece are inconsistent with that requent. They are designed specifically and in
detail to derogate from Article 31 CFR.

2.1.2. Art. 28 CFR (freedom of collective bargainig)

The MoUs negotiated with Greece consistently laymdetailed restrictions on collective
bargaining authority. For instance, the 2010 Motureed the Greek Government

‘... to reform wage bargaining system in the privegetor, which should provide for a
reduction in pay rates for overtime work and enledritexibility in the management of
working time. Government ensures that firm levekagnents take precedence over sectoral
agreements which in turn take precedence over aticunal agreements. Government
removes the provision that allows the Ministry aflour to extend all sectoral agreements
to those not represented in negotiations.’

The 2012 follow-up MoU also imposes specific resions on Greece in regard to the setting of
wages:

‘Measures to foster the re-negotiation of collectiwatracts -Prior to the disbursement,
legislation on collective agreements is amendel witiew to promoting the adaptation of
collectively bargained wage and non-wage conditiorshanging economic conditions on a
regular and frequent basis. Law 1876/1990 will imeiaded as follows:

» Collective agreements regarding wage and non-wageittons can only be
concluded for a maximum duration of 3 years. Agreeis that have been already in
place for 24 months or more shall have a residuedttbn of 1 year.

* Collective agreements which have expired will remiaiforce for a period of
maximum 3 months. If a new agreement is not regdfeel this period,
remuneration will revert to the base wage and aloves for seniority, child,
education, and hazardous professions will conttowgoply, until replaced by those
in a new collective agreement or in new or amernideividual contracts™*?

Both MoUs impose an obligation to change the Geslective bargaining system through the
introduction of temporal, spatial and personalriesons on the validity of collective bargainift

JarassCharta der Grundrechte der Europaischen Uni@nd editon., Munich 2013, Art. 31 CFR, paragragh 6
Marita Korner, ‘Mindestlohnanforderungen im inteinaalen Arbeitsrecht’, inNeue Zeitschrift fur Arbeitsrecht 28
(2011), p. 425 ff.
131 MoU on Specific Economic Policy Conditionality 08.2010 (Greece), p. 34.
132 MoU on Specific Economic Policy Conditionality (rce), 09.02.2012, paragraph 4.1.
133 General overview in Bernd Waas, ‘TarifvertragsténtZeiten der Krise’, in: Schubert (ed3nforderungen an ein
modernes kollektives Arbeitsrecht, Liber Amicorarhanour of Otto Ernst KempeBaden Baden 2013, p. 38 ff.
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That might affect the exercise of the rights untigicle 28 CFR, which establishes a subjective
individual and collective right with a view to gaateeing freedom of collective bargainitiglt is
closely linked to Article 11 ECHR and the ILO Daefon on Fundamental Principles and Rights
at Work codifying customary international law, wihigrovides for a minimum level of protection,
specified mainly in ILO Convention No 98 in theldi®f collective employment la#?> Both
collective bargaining and works agreements comkimithe scope of protection of the norm.
Subjective (enforceable) guarantee rights existspect of both, as is also apparent from the close
connection with Article 11 ECHR. The restriction thre validity of collective bargaining in
particular constitutes an encroachment in this.casaission of ILO experts, referring to collective
bargaining autonomy with regard to Gre€tand a Greek MoU with the Troika, took a highly
critical view:

‘The commitments undertaken by the Governmentismftamework, and in particular as set
out in Act No 3845 based on the May 2010 Memorahdae been translated into a series of
legislative interventions in the freedom of asstieimand collective bargaining regime
which raise a number of questions in particulahwégard to the need to ensure the
independence of the social partners, the autondrthedargaining parties, the
proportionality of the measures imposed in relatmtheir objective, the protection of the
most vulnerable groups and finally, the possibitiftyeview of the measures after a specific
period of time. ... The High Level Mission understa that associations of persons are not
trade unions, nor are they regulated by any ofjtlrerantees necessary for their
independence. The High Level Mission is deeply eomed that the conclusion of
“collective agreements” in such conditions wouldda detrimental impact on collective
bargaining and the capacity of the trade union mmarg to respond to the concerns of its
members at all levels, on existing employers’ oizm@tions, and for that matter on any firm
basis on which social dialogue may take placeéncthuntry in the future'®’

13%0n recognition of the right to strike, see decisiontested on the grounds of the penalty imposéieimssessment
in relation to allegedly conflicting fundamentaéédoms, ECJ Case 438/tking[2007], paragraph 43: ‘In that
regard, it must be recalled that the right to ted#ective action, including the right to striks,recognised both by
various international instruments which the Mem®tates have signed or cooperated in, such as tlop&an Social
Charter, signed at Turin on 18 October 1961 — twhyimoreover, express reference is made in Arfigie EC — and
Convention No 87 concerning Freedom of Associagind Protection of the Right to Organise, adopteé duly 1948
by the International Labour Organisation — andrsgtriuments developed by those Member States at GQoiynievel
or in the context of the European Union, such as@ommunity Charter of the Fundamental Social RigfitWorkers
adopted at the meeting of the European Council ineBtrasbourg on 9 December 1989, which is alfarned to in
Article 136 EC, and the Charter of Fundamental Rigli the European Union proclaimed in Nice on té&mber 2000
(0J C 364, 18.12.2000, p. 1)’ .
135 On that point and the implications of ECtHR cama-for the austerity measures, see Keith D. Ewihgsterity and
the Importance of the ILO and the ECHR for the Pesgive Development of European Labour Law’, in:
Déaubler/Zimmer (eds.Arbeitsvélkerrecht. FS fur Klaus LérchéBaden-Baden 2013, p. 361 ff.
1% See also Joanna Pagones, ‘The European UnionfmRsss to the Sovereign Debt Crisis. Its Effect abdr
Relations in Greece’, irffordham Int’l L.J. 36(2013), p. 1517 ff.
1371L0, Report on the High Level Mission to Greecé¢héns (19-23.09.2011), paragraph 304 ff.
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The general erosion and destabilisation of theecblte bargaining right have on the whole become
more radical in the countries with which MoUs héeen signed®

In so far as the MoUs provide for specific limits the scope of collective bargaining, they restrict
the right to freedom of collective bargaining. Sinkrticle 28 CFR, which protects a free collective
bargaining and industrial action system againstauhments, ‘also provides protection against
indirect encroachment$®® the fundamental right within the meaning of Ari@8 CFR is affected
not only in the implementation by the Member Stateas soon as the MoU is concluded.

2.1.3. Interim conclusion

The MoUs affect the rights to freedom to choose@supation, freedom of collective bargaining

and remuneration for work under Articles 27 to 3R1n conjunction with Articles 1 to 6 and 24

RESC, Articles 6 to 8 UN Social Covenant, Article HCHR, Article 27 UN Disability Convention
and the ILO core labour standards.

2.2. Housing and social security

Rights to housing and social security are alsoctgte Those fundamental rights are protected by
Article 34 CFR. They are also guaranteed in Arid@ and 13 RESC and Articles 9 and 11 of the
UN Social Covenant. Minimum protection for sociabgantees may also be derived from the
ECHR*° Even if the ECtHR adopts a somewhat cautious @mpras regards the development of
minimum socio-economic guarantees, a number otlgagrantees may be inferred from the
ECHR, which are at least not wholly irrelevanthe tegulatory field of the MoU$?! That applies

in particular to the prohibition on discriminationder Article 14 ECHE? the right to life
protected by Article 2 ECHR, the prohibition on imhan treatment in Article 3 ECHfR and the
right to a private life guaranteed in Article 8 ERHor which certain minimum guarantees are
enshrined in law?** Especially in the light of their overall schertee first of those rights may be
taken to mean that they require measures to preeginus social need with severe physical and
mental sufferind®® In so far as the measures provided for in the Maidate such suffering, those
rights are at any rate affected.

138 On the Greek example, with extensive criticisnihef MoU, see Dimitris Travlos-Tzanetatos, ‘Die Tautonomie
in kritischer Wende’, in: Oetker/Joost/Paschke (e@®stschrift fir Franz Jirgen Sackédunich 2012, p. 325 ff.
139 Hans D. Jaras§harta der Grundrechte der Europaischen Uni@nd edition., Munich 2013, Art. 28, paragraph 3.
140 For an overview, Arno FrohwerBoziale Not in der Rechtsprechung des EGWibingen 2012; also Colm
O’Cinneide, ‘A Modest Proposal: Destitution, StResponsibility and the European Convention on HuRights’, in:
European Human Rights Law Revie\2b08), p. 583 ff.
141 5ee Arno FrohwerlSoziale Not in der Rechtsprechung des EGWbingen 2012.
12 Mel Cousins, ‘The European Convention on HumarhRigNon-Discrimination and Social Security: Grsabpe,
Little Depth?’, in:Journal of Social Security Law6 No 3 (2009), p. 120-138.
143 5ee in particular ECtHR decisionZmand others v United Kingdgriio 29392/95, 10.5.2001, paragraph 69 ff.
144 Colm O’Cinneide, ‘A Modest Proposal: Destituti@tate Responsibility and the European Conventiodaman
Rights’, in: European Human Rights Law Review2008), p. 583 ff.
145 Stefanie Schmahl und Tobias Winkler, ‘Schutz vomat durch die ECHR’, inAVR 48(2010), p. 405 ff (423).
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In implementation of the EU objective under Arti8E) TEU, the CFR protects membership of
social security schemes. That relates firstly to-dscriminatory access to social security benefits
under Article 34(2) CFR. Certainly the extent toieththe EU can and should provide its own
guarantees is disputed in regard to Article 34{ght of access to social security benefits and
social services) and Article 34(3) CFR (combatiagial exclusion and poverty), especially since
the CFR does not alter the primary law competendesiever, it is not disputed that the EU should
not frustrate efforts by the Member States in tagard. The norms require a minimum level of
social security and establish a right to a guasamniteich is subject to legal scrutififf.

The MoUs impose an obligation to encroach on thmiggds in a number of respects, in that, inter
alia, they require:

« reduced expenditure on housing scheffiés,

* removal of free transportation rights, family treerpayments and other welfare
payments:*®

« drastic cuts in wages and pensidfis.

The UN Social Committee, referring to the examgl8ain, criticised the measures agreed in the
MoUs on the grounds that they disproportionatefgcfthe most vulnerable groups in society. The
Committee therefore recommended, in regard toi¢fe to social security, that it should be
ensured

‘that all the austerity measures adopted refleetnimimum core content of all the Covenant
rights and that it take all appropriate measurggatect that core content under any
circumstances, especially for disadvantaged angimalized individuals and group¥®

In that sense Cephas Lumina, the UN expert onfthete of foreign debt and other financial
obligations, noted, in regard to the situationlgardused by the MoUs in Greece:

‘The austerity programme is being implemented endbntext of a social protection system
characterized by protection gaps and which, isutsent form, is not able to absorb the
shock of unemployment, reductions of salaries ardricreases. Instead of strengthening
the social safety net and making it more comprekienpriority appears to have been
accorded to fiscal consolidation at the expengbefvelfare of the people in Greece. On the
basis of the memorandum signed between the Troidahee Government massive cuts to
pensions and other welfare benefits have been mhte taxes have been increased.

148 Hans D. Jaras§harta der Grundrechte der Europaischen Uni@nd edition, Munich 2013, Art. 34 CFR,
paragraph 3.
147 MoU on Specific Economic Policy Conditionality (@ws), 29.08.2013, paragraph 2.9. p. 13.
148 MoU on Specific Economic Policy Conditionality (rce), 09.02.2012, reproduced in: Commission, Evesi
Economic Adjustment Programme for Greece: Firsti®ev December 2012, p. 187 ff (251 f.).
149MoU on Specific Economic Policy Conditionality,.28.2010 (Ireland), p. 5.
150 CESCR, Concluding Comments upon the review ofiftreperiodic report of Spain (18.05.2012), UN Doc
E/C.12/ESP/CO0/5, paragraph 8.
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Consecutive cuts have reduced pensions up to 6€epéffor higher pensions) and between
25-30 per cent for lower oneS?

Finally, the European Economic and Social Commitige stated, in its decision published in April
2013, that the huge cuts in Greece were affecliagight to social security:

‘In contrast, the Committee considers that the datiue effect of the restrictions, as
described in the information provided by the conmaat trade union (see paragraphs 56-61
above), and which were not contested by the Goventns bound to bring about a
significant degradation of the standard of livimglahe living conditions of many of the
pensioners concernetf?

The MoUs are therefore having a sustained effe¢heriundamental rights protected by Article 34
CFR and hindering access to social security sysfenmiarge sections of the population.

2.3. Health

The right to health protected by Article 35 CFRtidle 11 RESC, Article 25 of the UN Disability
Convention and Article 12 of the UN Social Coveniardalso affected. The fundamental right under
EU law based on Article 35 CFR is affected if Etitutions disrupt access to healthcare and
medical treatment, particularly when they impedeahcess to health care facilities granted or
ensured by the Member StatédThe guarantee obligation under the UN Social Camerefers to
‘the provision of a public, private or mixed heaitisurance system which is affordable for &if:’

Inter alia, the MoUs lay down obligations to:

« reduce the number of doctbts
* restrict cost exemptions for treatmeft
« increase extra payments for hospital visits andicagion™>’

31 United Nations Independent Expert on the effetfereign debt and other related international fiicial obligations
of States on the full enjoyment of all human rigiprticularly economic, social and cultural righttr Cephas Lumina
Mission to Greece, statement 26.04.2013.
152 European Committee of Social Rights, Complaint?8¢2012 Federation of employed pensioners of Greece (IKA-
ETAM)v Greece decision 07.12.2012, paragraph 78 f.
153 Hans D. Jaras§harta der Grundrechte der Europaischen Unjdind edition, Munich 2013, Art. 35 CFR,
paragraph 8.
154 CESCR, General Comment No 14 (2000), UN Doc. E22000/4, paragraph 36.
1% MoU on Specific Economic Policy Conditionality (@rce), 09.02.2012, reproduced in: Commission, Eeers
Economic Adjustment Programme for Greece: Firsti®ev December 2012, p. 187 ff (210; paragraph. 2.9)
1% MoU on Specific Economic Policy Conditionality (@ws), 29.08.2013, p. 16, paragraph. 3.2: ‘abalishcategory
of beneficiaries class “B” and all exemptions focess to free public health care based on all noorne related
categories except for persons suffering from certhronic diseases depending on illness severitioduce as a first
step towards a system of universal coverage a cloqyhealth care contribution for public servaatsl public
servant pensioners of 1.5% of gross salaries ansiges. ... increase fees for medical serviceadorbeneficiaries by
30% to reflect the associated costs of medicalices\and create a co-payment formula with zerewrddmission fees
for visiting general practitioners, and increasesféor using higher levels of care for all patidntsspective of age’.
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Cephas Lumina was therefore rightly critical of tumsequences of the MoU signed with Greece in
the light of its devastating effects on the fundatakright to health:

‘Nevertheless, | am concerned that the public healstem has become increasingly
inaccessible, in particular for poor citizens anargmnalized groups, due to increased fees
and co-payments, closure of hospitals and heatthaantres and more and more people
losing public health insurance cover, mainly duprdonged unemployment. While
emergency health care is provided to all persosey; iees have been increased. For
example, in 2011 fees were increased from €3 to ©bitpatient departments of public
hospitals and health centres. Law 4093/2012 intedwa €25 fee for admission to a public
hospital from 2014 onward and a €1 fee for eachgoigtion issued by the national
healthcare system. According to information avaddb me, non-resident foreigners and
irregular migrants are required to pay higher féfeis information is correct, the
requirement may constitute a breach of the prieagblinon-discrimination that is enshrined
in the human rights treaties ratified by Greec@.’

The cuts imposed by the MoUs interfere with thétig health, particularly for those sections of
the population that are already particularly vusine.

2.4. Education

Rights to freedom of education are also affectéubse€ rights, protected by Article 14 CFR,
Articles 9 and 10 RESC, Article 2 Protocol 1 ECHRticle 24 of the UN Disability Convention
and Article 13 of the UN Social Covenant, are défialy designed to guarantee access to
educational establishments. According to Articl€12@) of the UN Convention on the Rights of
the Child, efforts are needed to make secondargatitun available free of charge. Like Article 2
Protocol 1 ECHR, the fundamental right under Aetit4 CFR protects against interference with
access to education, and as a participatory nigtitterely as a principfé® It guarantees
non-discriminatory access, (free) compulsory edanatvocational training and general education
independent of that (Article 14(1) CFEY.

The MoUs lay down a number of restrictive obligatian this area, providing for instance for:

 ageneral reduction in cokts

15" MoU on Specific Economic Policy Conditionality (@rce), 09.02.2012, reproduced in: Commission, Eoers
Economic Adjustment Programme for Greece: Firsti®ev December 2012, p. 187 ff (251; paragraph.9.6)
18 United Nations Independent Expert on the effetfsreign debt and other related international fiicial obligations
of States on the full enjoyment of all human riglp@rticularly economic, social and cultural rights. Cephas
Lumina Mission to Greece, statement 26.04.2013.
159 Johannes Caspar, ‘Die EU — Charta der Grundreafitelas Bildungsrecht’, ilRdJB 49(2001), p. 165 ff.
0 Hans D. Jaras§harta der Grundrechte der Europaischen Unjdind edition, Munich 2013, Art. 14 CFR,
paragraph 2 ff.
181 MoU on Specific Economic Policy Conditionality (@ws), 2013, p. 14, paragraph 2.12: ‘Introducefabebudget
year 2014 structural reform measures in the edutaltisystem, notably, a reduction of the numbeeaéhers
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« restructuring of the educational system with a viewmproving human capitaf
« ‘streamlining’ of educational grartf§
« an increase in the student contributiéh.

Those measures hamper access to the educatioteahsysstrict general education and promote
economisation of the academic system, which enbexaon individual participatory rights as well
as academic freedom per se.

2.5. Property

The right to property protected by Article 17 CHRI&Article 1 Protocol 1 ECHR might also be
affected by the MoUs. That is particularly the cast the reduction in pensions achieved by

« raising the pensionable dfe
» orintroducing pension reductions and raising themum age for full pension
entitlement:®®

Thus the ECtHR reviewed the pension cuts in Portti§&reecé®® and Hungar¥®, all resulting
from MoUs!"?in the light of that fundamental right and, indérreting the ECHR norms, also

referred in the latter decision to the minimum abstandards protected by Article 34 CFR.
2.6. The right to good administration

Finally, the MoUs affect the right to good admiragion guaranteed under Article 41 CFR and
Article 6 ECHR. The right protects procedural fass, imposes an obligation to investigate the
relevant facts thoroughly (Article 41(1) CFR) aagld down rights to be heard, to be given reasons
and to receive consideratidff. Those obligations are reflected in Article 11 TEdcording to

which the EU institutions shall maintain an opeansparent and regular dialogue with
representative associations and civil society @azh 2) and carry out broad consultation with
parties concerned when implementing measures. Tdestvicht Principles also follow on from

seconded to the Ministry of Education and Culttine,removal of 1:1.5 teaching time ratio from ewgngchools of
general and technical and vocational educationelih@nation of teaching time concession to teaslier being placed
in two or more educational districts, the elimipatof mentoring components for pre-service ancelvise training for
newly appointed teachers and the reduction of tis¢ @f afternoon and evening programmes.’
182 MoU on Specific Economic Policy Conditionality (fagal), 17.05.2011, p. 25, paragraph 4.10: ‘rétigequality of
human capital.’
183 MoU on Specific Economic Policy Conditionality (@ws), 2013, p. 34, paragraph 1.23.
154 MoU on Specific Economic Policy Conditionality€land), 03.12.2010, p. 8, paragraph 24: ‘We am @lsnning to
move towards full cost-recovery in the provisionagfter services and ensuring a greater studentilsotibn towards
tertiary education, while ensuring that lower-in@groups remain supported.’
izz MoU on Specific Economic Policy Conditionality (@ws), 2013, paragraph 3.1. (p. 15).

Ibid.
167 ECtHR judgment itMateus and others v Portugallos 62235/12 and 57725/12, 08.10.2013, paradt8ph
18 ECtHR judgment ikoufaki and ADEDY v Greechlos 57665/12 and 57657/12, 07.05.2013
189 ECtHR judgment ifR.Sz. v HungaryNo 41838/11, 02.07.2013 — Grand Chamber deciibpending.
10 For Hungary: MoU (Hungary), 19.11.2008.
"1 Kai-Dieter ClasserGute Verwaltung im Recht der Europaischen UnBerlin 2008, p. 425.
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those procedural requirements, in that they recqanrampact assessment process with public

participation’2

Those procedural rights, which are protected addmental rights, are also affected by the MoUs.
The Troika and national bodies that are implementire MoUs have a joint responsibility for
compliance with minimum procedural requirementshsag adequate reasons, a hearing,
appropriateness, consideration of all essentiabfa@nd information. The ILO report on Greece
documents the impact of the MoU negotiating procedun those procedural rights, noting that in
the negotiations with the Troika essential paramsdta the consequences of the decision were not
discussed, including the special requirements dotiqularly vulnerable groups in society, the
general risk of pauperisation and the overall impacsocial security system&. Therefore the

right to good administration has also been affebtethe failure to take account of crucial factors
when establishing nornté?

3. Interim conclusion

The MoUs affect the rights to freedom to choose@supation, freedom of collective bargaining
and remuneration for work under Articles 27 to 3Rdn conjunction with Articles 1 to 6 and 24
RESC, Articles 6 to 8 of the UN Social Covenantidle 11 ECHR, Article 27 of the UN

Disability Convention and the ILO core labour starts$; the human right to housing and social
security under Article 34 CFR in conjunction withtigles 12 und 13 RESC, Articles 9 und 11 of
the UN Social Covenant and Articles 2, 3, 8 andECHR; the human right to health under Article
35 CFR in conjunction with Article 11 RESC, Articl2 of the UN Social Covenant, Articles 2, 3
and 8 ECHR and Atrticle 25 of the UN Disability Cem¢ion; the human right to education under
Article 14 CFR in conjunction with Articles 9 an@® RESC, Article 2 Protocol 1 ECHR, Article 13
of the UN Social Covenant, Article 24 of the UN &idity Convention and Article 28 of the UN
Convention on the Rights of the Child; the humahtrto property under Article 17 CFR in
conjunction with Article 1 Protocol 1 to the ECHRdathe right to good administration under
Article 41 CFR in conjunction with Article 6 ECHR.

172 Maastricht Principles on Exterritorial ObligationtStates in the area of Economic, Social anduCailRights,
28.11.2011, paragraph 14.
3 European Committee of Social Rights, Complaint?92012 Panhellenic Federation of pensioners of the Rubli
Electricity Corporation (POS-DEI) v Greecdecision 07.12.2012, paragraph 32.
4 Darren O’Donovan, The Insulation of Austerity, 152013 (last accessed: 04.10.2013):
http://humanrights.ie/uncategorized/the-insulatidrausterity-the-charter-of-fundamental-rights-andepean-union-
institutions/.
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[ll. Encroachment on fundamental rights by the MoUs

The question, however, is whether those encroactsnaea the result of the cooperation by the
Commission and the ECB in Troika measures, i.ethdrat is the MoUs that are encroaching on
those rights in a legally relevant manner. Thecstme of the MoUs as an agreement supporting the
grant of credit lines is derived from a common ficgcin international law, particularly with credit
granted by the IMF and the World Bank. In the glasse institutions, too, imposed certain
conditionalities on lending, for which they obtain@ssurances from the states concerned in a letter
of intent. The purpose of a letter of intent or Mslalways to impose certain macroeconomic
principles on the grant of the loan. The precissgfication of such agreements in (international)
law has always remained controversial.

1. Legal status of the MoUs

As regards the question of whether the MoUs in¢h&e can themselves prejudice human rights,
the main issue is whether in that respect theyttatesan encroachment. Firstly, it might be
problematic that in many cases the MoUs allow tlerier States a margin of discretion in their
implementatiort’®> And even if the MoUs do not allow a margin of detion but lay down specific
measures, the regulatory structure of the MoUs tpgéclude their being considered to prejudice
human rights if they did not impose legal obligato

1.1. MoUs as sui generis legal acts

The ECJ consistently classes even indirectdmnthctoeffects of legal acts as encroachment on
fundamental rights if their object is to encroactabany rate they necessarily cause third patdies
do so*’® In order to be covered by that case-law, whichtees developed authoritatively with
regard to encroachment by directives allowing agmaof discretion in their implementation,
MoUs should be regarded as legal acts. The fatthbkae are treaties under international law
would be taken into account. According to Article62TFEU, the EU may conclude international
agreements within the meaning of Article 38(1)rd tCJ Statute. Whether an international
document constitutes a treaty under internatianaldepends on the circumstances. Since treaties
may be implied, their treaty status is not depehdartheir ratificatiort.’” In fact, subjects of
international law are free to decide how they wiskxpress their consent to be bound by a
treaty’® That is indicated by Article 11 of the Vienna Cention on the Law of Treaties (VCLT).
The deciding factors are the circumstances anddhtent of the document in question. Its
description (e.g. treaty, MoU, convention) mighdioate whether or not it is to be classified as a

175 See EU General Court order in Case T-548d6dy and others v Greef2012], paragraph 69 f.
8 ECJ Case C-200/9detronomd1998], paragraph 28.
Y71CJ judgment irCase concerning Maritime Delimitation and Terri@riQuestions between Qatar and Bahrain,
(Jurisdiction and Admissibility)CJ Reports 1994, p. 112.
18 Malgosia Fitzmaurice, ‘Expression of Consent tdBoend by a Treaty as Developed in Certain Envirenial
Treaties’, in: Klabbers/Lefeber (ed€ssays on the Law of Treaties. A Collection of f&s&a Honour of Bert Vierdag
The Hague/Boston 1998, p. 59.
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treaty, but the crucial factor is whether the cahtd the agreement clearly indicates that the
international law subjects concerned consent tedaly bound by it.

In practice, the choice of the MoU form specifigadhsures that binding effects under international
law are excluded’® although at the same time the possibility is reésep that international law
behaviour can also have an unintended legal effezhe authors even go so far as to class all
MoUs as international law treaties. That view isdzhon a decision by the ICJ in which an
agreement not in traditional treaty form was noakstés considered to be an international law
treaty® On that basis, any agreement between internatiawasubjects with any kind of

normative structure would be classed as a treatwét out expectations of behavidfitin that

sense the Portuguese Constitutional Court, foantst, has emphasised the legally binding effect of
the MoUs+%?

Even if it is not accepted that the MoUs are canttrally binding, in international law practice léga
conseguences must in any case be attached to Mowhjch expectations of payment are linked
to conditionality*®® The binding effect of the MoUs is then based @npifinciple of legitimate
expectations®* In that sense it is, for instance, establishe@gard to official MoUs:

‘Non-binding agreements can be an expression ofiahgbnfidence that the international
law system can be recognised even if direct comamtsby the parties were not
intended™%°

In that interpretation, MoUs such as the Troika Matthich provide such comprehensive and
detailed support for the terms and conditions mdificial transactions create legitimate expectations
set out reciprocal expectations of behaviour aedlze basis for the resulting synallagmatic
relationships. In the context of the ESM, the M@lus negotiated by the Commission in
consultation with the ECB, in accordance with Adit3 of the ESM Treaty, and signed by the
Commission. They thereby create obligations andllggrotected confidence. In that respect, in
Pringle the ECJ held, with regard to Article 13(4) of theedty, that the function of the MoU was
that its signature established ‘the conditionscaa to any stability support’ and compliance with
general EU law is guarante&.The conditions were intended to impose a sound&tady

policy.*®" It is true that at the same time the Court stetisat the ECB and the Commission do not
have ‘any power to make decisions of their own’emtie ESM Treaty*® But that merely refers to
the fact that the institutions of the Union havedegision-making powers in this instance that are

179 Anthony AustModern Treaty Law and Practic@€nd edition, Cambridge 2007, p. 32 ff.
1801cJ judgment irQatar v Bahrain (Jurisdiction and AdmissibilitiCJ Reports 1994, p. 112.
181 Jan KlabbersThe Concept of Treaty in International La%ihe Hague 1996.
182 Tribunal Constitucional, Acérddo No 187/2018j do Orcamento do Estad®013], paragraph 29.
183 Anthony AustModern Treaty Law and Practic@€nd edition, Cambridge 2007, p. 49 ff and p. 54.
1841CJ judgment irCambodia v. ThailandCJ Reports 1962, p. 6 ff; Christoph Méllers, dfisnationale
Behordenkooperation’, irFadRV 652005), p. 351 ff (370).
18 Christoph Méllers, ‘Transnationale Behordenkoopiers, in: ZaRV 652005), p. 351 ff (370).
18 ECJ Case C-370/1Rringle [2012], paragraphs 69 and 112.
187 Wolfgang Wei and Markus Haberkamm, ‘Der ESM vemdEuGH’ in:EuZW 24(2013), p. 95 ff (99).
188 BGBI. [German Federal Law Gazette] 1990 II, p. 1430.
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geared to the forms of action under EU law (Art2838 TFEU). Nonetheless the MoUs are binding,
since it is the Commission that sets the bindingddmns. Even the fact that, under Article 13(#) o
the ESM Treaty, MoUs require the consent of therBad Governors does not mean that they are
not legally binding, since in international law tlegal obligation applies irrespective of the
arrangements in the consent procedure within tharosation. For instance, Article 27(2) of the
Vienna Convention on the Law of Treaties betweeneStand International Organizations or
between International OrganizatighfS even if it is not yet in force, codifies the custry
international law rule that the external obligatayplies irrespective of internal procedural
requirements. The MoU obligation in internatiorekltherefore arises from the fact that the
Commission sets the conditions after negotiatiai wie Member States. The ECJ also takes that
view. As the Court states Pringle, ‘the activities pursued by those two institutianghin the

ESM Treaty ...committhe ESM'**° In other words, the institutions of the Union cointhe ESM:;
they enter into legal commitments which differ amrh from action under EU law but are legal acts.

The ESM ‘conditionality’ is therefore not identidal the ‘recommendations’ for the general
coordination of economic and employment policy uniieicles 121(2) and 148(4) TFEU. Both
Article 136(3) TFEU and Article 13(3) of the ESMeRty, which provides that the MoU should
detail the conditionality attached to the finan@sasistance facility, refer to ‘conditionality’ andt
‘recommendations’. The ECJ, too, consistently ersjses that the legal character of that
‘conditionality’ is different from that of the gersd economic policy coordination measures in the
form of recommendations; the ‘conditionality’ spezally does not

‘constitute an instrument for the coordinationtod £conomic policies of the Member
States, but is intended to ensure that the aesvif the ESM are compatible with, inter alia,

Article 125 TFEU and the coordinating measures tbpy the Union**

The establishment of ‘conditionality’ and its reteiship to EU law therefore mean more than
voluntary and non-binding coordination of behaviolhe signature of the MoUs has binding
effects with consequences in international law,cltestablish precise conditions in each case and
can give rise to reciprocal claims for compensatarnnfringements. Thus, in so far as in the ESM
context, when implemented by the States, the M@ ssiiegeneridegal acts lead to breaches of
fundamental rights, these are indirect dedactoeffects of legal acts which the ECJ considers to
be encroachments on fundamental rights.

1.2. MoUs as real acts
However, even if MoUs are not to be classedwagieneridegal acts but merely recommendations

or real acts they might encroach on fundamentatsign the past, the ECJ has consistently held
that real acts are an encroachment on fundamégies1° That view is ultimately supported by a

189BGBI. 1990 II, p. 1430.
10 ECJ Case C-370/1Rringle [2012], paragraph 161, emphasis added.
¥1ECJ Case C-370/1Rringle [2012], paragraph 111.
192 For instance Case C-465/(Bterreichischer RundfurR003], paragraph 74.
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parallel with fundamental freedoms. The Court rexsgs in settled case-law that ‘measures having
equivalent effect’ can lead to encroachments oddumental freedoms that need to be justiti&d.

On that basis, even indirect ade factoactual or potential encroachments on trade floawsttute

an encroachment on fundamental freedoms. Thasasiadlicated by the case-law of the ECtHR,
which has ruled that even letters of a non-legistatature constitute encroachmétit.

Even for non-legal acts, the fundamental rights matment is systematically based definitively on
the obligation on the EU institutions to proteaddamental rights and means that the EU
institutions must ensure that their behaviour, thgewith the behaviour of third parties, does not
lead to encroachments on fundamental rights. Héregemust be able to counter any allegation
that they have not made preliminary arrangememth®behaviour of third parties through
appropriate measures and legal acts in order teptencroachments on fundamental rigfits.
Thus the institutions of the Union are obliged unideUs, when opting for that form of regulation,
to prevent encroachments on fundamental rightsilfiylihg their duty to protect and ensuring
compliance with the CFR through appropriate legalan-legal measures. The institutions cannot
claim that the behaviour of Member States mightfalbivithin the scope of Article 51 CFR, since
the institutions of the Union themselves have g tluprotect. It is immaterial which form of
behaviour applies to any third party involved ifagoement of the rule. Article 13(3) of the ESM
Treaty codifies that idea precisely, establishimagf the MoU negotiated with the Member State
applying for stability assistance must be fully sistent with EU law and in particular with the
measures taken by the Union to coordinate the enmnpolicies of the Member States. The EU
institutions cannot avoid their fundamental rigbitdigations by opting for the MoU form of
regulation. They must ensure that appropriate e¢gul measures are taken to prevent either the
Member States or other third parties involved, saglprivate entities or international organisatjons
from encroaching on fundamental rights.

2. Encroachment

It is debatable whether the MoUs encroach on thddmental and human rights in question or
merely have a negative impact on those fundamegtak.

Particularly when third parties are involved in thgplementation of measures, the distinction
between encroachments on fundamental rights aedtsffiot involving fundamental rights is
always problematic. Fundamental rights have undmilfptbeen encroached on when a legal act
directly causes the encroachm&#tHowever, that is not always the case with MoUstabely the
ECJ holds that even indirect add factoeffects of legal acts constitute encroachments on
fundamental rights if their object is to encroactabany rate they necessarily cause third patdies
do so**” The ECtHR has a similarly broad concept of endnosnt, holding that even mere

193 Settled case-law since Case 8D¥assonville[1974].
194 ECtHR judgment ilBrumarescu v Romani&lo 28342/95, 28.10.1999, paragraph 43 ff.
19 Hans-Werner Rengeling and Peter Szczek@ltandrechte in der Europaischen UnjdBologne 2005, § 7,
paragraph 515 ff.
19 ECJ Case C-219/9Mer Voort[1992], paragraph 36 f.
197ECJ Case C-200/9detronomd1998], paragraph 28.
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announcements which have not at that stage habtkgalconsequences might affect the legal
positions in the ECHR in a legally relevant maniar. instance, the ECtHR has in the past
established that exclusion from a magazine disinbwsystem was an encroachment on freedom of
speech’® and also ruled that a letter giving notice of mcsian which was not legally binding was

an encroachmerit® Thus the ECHR concept of encroachment coversedisures adversely
affecting the scope of protection of a fundameritgit.*®° And the ECJ also requires ‘a significant
effect’ on the exercise of human rights for an eachment ruling®*

In the case of the MoUs those conditions are fatfil In the MoUs the States concerned undertake
to implement the rules laid down in the MoUs that relevant to fundamental rights. It is true that
fundamental rights are only indirectly affectedtbg implementation, but those cutbacks are the
object of the MoUs. Only when national implemeratgoes further than the rules in the relevant
MoUs, is the attributive link broken. However, i far as the encroachments are the object of the
MoUs, they encroach on the above fundamental rigdtsoon as they are made binding by the
Commission and the Member State.

3. Interim conclusion

Accordingly, the MoUs are an encroachment on furetaal rights. The MoUs under the ESM
Treaty are consistentBui generidegal acts. Even in the exceptional cases wherdsvio not

have legal status, they at least constitute enbroants as real acts. Through their involvement in
the signature of the MoUs, the Commission, whigmsithe MoUs, and the ECB, which is
involved in their negotiation, are therefore encioag on the above fundamental rights.

198 ECtHR, Vereinigung demokratischer Soldaten v AustNa 15153/89, 23.01.1994, paragraph 27.
199 ECtHR,Brumarescu v Romani&lo 28342/95, 28.10.1999, paragraph 43 ff.
20 Hans-Werner Rengeling and Peter Szczek@itandrechte in der Européischen UnjdBologne 2005, § 7,
paragraph 516.
“1ECJ Case C-435/08piegel2004], paragraph 49.
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IV. Justification

The encroachments on fundamental rights by therstitutions (the Commission and the ECB)
associated with the signature of the MoUs mighubkgfied under the first sentence of

Article 51(1) CFR, assuming that the Commission twedECB have acted within their respective
spheres of competence and the fundamental and hiighas encroachments associated with the
measures are substantively justified.

1. Compliance with the system of competences undet law

The first question to be considered is whethemnthedate of the Commission and the ECB in the
Troika is compatible with the competence requiretseh primary law.

1.1. The ESM and EU law

It might not be considered consistent with primiany, in that the delegation of functions
introduced in the ESM Treaty does not satisfy threditions of the TEU and the TFEU. It is true
that, at that fundamental level, the ECJ has astsdal, inPringle, that the ESM Treaty is
compatible with EU law. However, contrary to whaimplied in discussions of that decision, the
ECJ has not shown a general readiness to accegisaah in favour of multinational action in the
context of the euro rescue measures, at leastékpeess formal objection is matfé As regards
structures for the delegation of functionsPinngle the ECJ does not replace the strict EU law
procedures for amendment of the Treaty with anéalbpn procedure’ for which there is also no
arrangement anywhere in EU law, but makes it a itiondor the transfer of functions that the
functions to be performed under the ESM do notlotnfith EU law.

The ECJ does not therefore consider that the ESMtyrencroaches on the exclusive competence
of the Union. It is not concerned with the coordiioa of the economic policies of the Member
States, but constitutes a financing mecharif§tBpecifically, however, the ECJ has set numerous
conditions for action by the Commission and the E@8er the ESM Treaty. For instance, the
Court has emphasised the importance of the consistdause in Article 13(3) of the ESM Treaty
and imposed a requirement that the ESM measuresbhaweompatible with EU law. The ECJ
requires in particular

‘that that mechanism will operate in a way that wadmply with European Union law,
including the measures adopted by the Union irctdmgext of the coordination of the
Member States’ economic policied?

292 Martin Nettesheim, ‘Europarechtskonformitat desdpéischen Stabilitdtsmechanismus’,NidW 2013p. 14 ff
(16).
23 ECJ Case C-370/1Rringle [2012], paragraph 110.
24ECJ Case C-370/1Rringle [2012], paragraph 69.
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That also relates to Article 5 TFEU und includesrammic, employment and social policy. In its
ESM mandate, the Commission must promote ‘the géngerest of the Union’ and ensure that the
MoUs are consistent with EU 1af#f” In particular, the Court makes the transfer dfsasubject to

the proviso that the new tasks ‘do not alter tteeesal character of the powers conferred on those
institutions by the EU and TFEU Treatié%®.The Court thereby also makes the admissibility of
action by the EU institutions under the ESM depahde their supporting general economic
policies in the Union, in accordance with Articlé2#2) TFEU*’

The Court thus establishes a series of conditiof tfulfilled in order for the specific mandate of
the Commission and the ECB in the ESM activitiebedawful: (1) compatibility with the
measures to coordinate the economic policies oMbmber States; (2) no distortion of the
allocation of competences in the EU by the intrancof new decisioimaking powers for the
Commission and the ECB; (3) protection of the gahieterests of the Union. Certainly in a
generally abstract sense the ESM Treaty does froige EU law. However, the EU law conditions
imposed by the ECJ bind the EU institutions closelizU law in their action under the ESM and
make the ESM subject to the primacy of EU law.driag as the measures by the institutions in that
context are inconsistent with the coordination@ajre@mic policies, they distort the system of
competences or are contrary to general interestsrasthe measures by the EU institutions under
the ESM no longer conform to primary law, the Estitutions should not be involved in them.

1.2. Ultravires

The present situation is problematic as regards Mi&dtice in the ESM and the preservation of
collective and institutional competences.

1.2.1. Competences on EU level

The MoUs provide for wide-ranging measures in takel$ of education, employment, health and
social policy. According to the ECJ, the functiarensferred by the ESM Treaty should be
consistent with the tasks based on EU law. Thitascase if the general economic policies of the
Union are supported in accordance with Article 23(FEU®

However, that sphere of competence is not unlimitéd Union cannot lay down detailed rules for
health, employment, social and educational polcgugh the ‘economic coordination’ rules. The
MoUs provide for wide-ranging measures in the 8addl education, employment, health and social
policy. The competence for economic coordinatioregricted by the subsidiarity rule in

Article 5(3) TEU and the principle of conferred pens. In particular, with regard to the specific
provisions it is necessary to comply with the spksed competences that cannot be cancelled out
through a general competence rife.

25 ECJ Case C-370/1Rringle [2012], paragraph 164.
28 ECJ Case C-370/1Rringle [2012], paragraph 158.
27ECJ Case C-370/1Rringle [2012], paragraph 165.
28 ECJ Case C-370/1Rringle [2012], paragraph 165.
29 ECJ Case C-376/98ermany v Parliament and Counf2000], paragraph 83.
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The ESM Treaty cannot assign competences to thm&ltutions that they do not already have
under EU law. In the case of the substantive caiorezgoverned by the MoU, that means that the
EU institutions are actingltra viresif they disregard the collective powers of the Hdey may be
involved in the agreement and implementation of/igions only to the extent that the EU also has
collective competence. Thitra viresnature of the MoUs is therefore particularly agpamwhere
they lay down detailed rules for levels of Fa$The ECB and the Commission have no
competence to act in that area. In addition, Aetich3(5) TFEU also removes other areas from the
competence of the EU, particularly with regardeguiation of the right to organise, the right to
strike and the right to impose lock-outs. The Uridgo does not have general competence for
educational policy (Article 165 TFEU), health pglirticle 168 TFEU) or social policy (Article
153 TFEU). Furthermore, the Econoralad Monetary Affairs Committegg&CON) of the European
Parliament has insisted in its draft report onThaka that “the mandate of the ECB is limited by
the TFEU to monetary policy and that the involvetr@rthe ECB in any matter related to
budgetary, fiscal and structural policies is therefon uncertain legal grounds™,

When the ECJ requires that the transfer of taskise@ommission and the ECB should not extend
or distort competences, the EU institutions sholdsh take due account of their limited powers in
the areas mentioned. They should not be involvestiting or implementing rules outside those
limits. The EU institutions should not be involviedregulating wages, the right of association,
extra payments for health care, the restructurfregdacation and the restriction of minimum social
guarantees. That would be a distortion of their get@nces under EU law.

1.2.2. Separation of powers

The exercise of institutional powers in relatiorthe conclusion of the MoU is also problematic as
regards the principle of democracy protected impry law in Article 10 TEU. When the ECJ
requires that the conclusion of MoUs should be catibfe with primary law, that means, inter alia,
that the European Parliament must be involvedearsignature of the MoUs in such a way that the
principle of democracy protected by Article 10 gheld. However, the European Parliament is not
at present as involved in the enforcement of thelH&aty as EU law requires:

‘The Union too has a democratic obligation, adesicfrom Articles 2 and 10(1) and (2)
TEU. That direct link between European sovereigmigt a European people is impaired if
the character of the Union is altered by the estatvlent of parallel levels of international
law. That is likely to increase the widely critietsdemocratic deficit*

When defining its compatibility requirements, th€ Heft room for a democratic readjustment
assigning the European Parliament an appropriségarrahe negotiation of the MoUs. In that they
predefine normative expectations, MoUssasgeneridegal acts are similar to international law

#0g5ee, for example, MoU on Specific Economic Pollmnditionality (Greece), 09.02.2012, reproducedEimopean

Commission, The Second Economic Adjustment PrografiamGreece: First Review, December 2012, p. 187 f

(250 ).

1 ECON-Report (draft 16/01/2014013/2277(INI), para. 34.

%2 paulina Starski, ‘Das supranational diszipliniattekerrecht’, in:European Law Reporter @013), p. 186 ff (193).
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treaties, even though they are not internationalttaaties in the formal sense. Parliament should
therefore be more involved in the legislative pss;as provided for in Article 218(6) TFEU. If the
European Parliament continues to be excluded freastbn-making through MoUs, any real
control on equal terms remains impossibland Parliament’s participatory rights under priynar
law are removed, so that compatibility with the imiom democratic requirements of EU law
would no longer be guaranteed.

The total exclusion of the European Parliament ftbexmeasures by the Commission and the ECB
in the negotiation and conclusion of the MoUs tHissorts the structure of the separation of powers
under EU law. This view is also taken in an opinssued by the Committee on Constitutional
Affairs of the European Parliament, where the Cottgairegrets “that the system of financial
assistance has not yet been brought under progearpantary scrutiny and accountability in the
framework of the EU Treaties”. It insists “thatmparily the European Commission as one of the
European institutions involved in defining, decgliend monitoring the compliance of national
governments economic adjustment programmes witiithid must be accountable to the European
Parliament”, and “underlines the need to ensureliteet democratic accountability of the

European Institutions to the European ParliamedtadiMember State governments to their
national parliaments®*

2. Substantive justification of encroachments

The human rights encroachments are also unlawtheif are not substantively justified. According
to the second sentence of Article 51(1) CFR, thatimes that the principle of proportionality has
been adhered to in the encroachments, that theherefore necessary and actually consistent with
the aims of serving public policy or the requirensenf protecting the rights and freedoms of others
recognised by the Union. Specific criteria, whicli first be outlined below (2.1), apply for the
assessment in the case of social human rightsn8kgohe specific framework conditions for
justification of encroachment into the fundameitad human rights are to be formulated (2.2.).

2.1. Criterion for assessment of justification

In respect of social human rights, the threefolty do protect, respect und fulfil human rights has
been clarified in a number of respects. With specéference to austerity measures, for instance,
compliance with five criteria is consistently recpd:

* The general reference to necessary financial diseis not sufficient in regard to the
implementation of austerity measures. It must beatestrated systematically in each case
why the measures aire the public interest™® The second sentence of Article 52(1) CFR

213 Robert Uerpmann-Wittzack, ‘Vélkerrecht als Ausweicdnung — am Beispiel der Euro-RetturgliR-Beiheft 201,3
p. 49 ff (55).
24 Committee on Constitutional Affairs, Opinion, 1&dfuary 2014, 2013/2277(INI), paragraphs 4 and 7.
215 For an overview, see Report of the United Natidigh Commissioner for Human Rights: Austerity meastand
economic, social and cultural rights, E/2013/82@672013), paragraph 15 ff.
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requires on that point that encroachments can lemlgonsidered justified if the grounds
genuinely meet objectives of general interest rewsagl by the Union or the need to protect
the rights and freedoms of others.

» The measures must result from a weighing up ofésts which compares the human rights
consequences if the measure is not implementedtiathonsequences of implementing the
measure and demonstrates that the measure is abésoronfined to a limited period and
proportionate®® The non-regression clause is to be taken intouatchess drastic
measures should be given full considerafidiThe second sentence of Article 52(1) CFR
reflects those requirements, in that justificat®finked to observance of the ‘principle of
proportionality’.

» The cuts should not havedecriminatory effecand in particular deny access to especially
vulnerable groups. That is based on the generdilgtmn on discrimination laid down in
Article 21 CFR?'®

» A‘social protection floor’ must be identified, ag the substance of the human rights in
question unaffectet!® That is also provided for in the first sentencédfcle 52(1) CFR.

« The social groups and individuals concerned mugtrbperly involved in the measur&s.
This participation requiremenis also definitively derived from Article 46 CFR.

This list of criteria is cumulative. Even if theaigion-makers are to be allowed a certain latitiode
decision-making and future projections, observaridhose criteria is subject to full legal scrutiny

2.2. Details of substantive justification

It is questionable whether the Commission and B Bave paid sufficient attention to those
criteria in the MoUs.

As indicated above, through their involvement ie fignature and negotiation of the
above-mentioned problematic regulatory contentGbmmission and the ECB have encroached on
a number of fundamental and human rights: the sighfreedom to choose an occupation, freedom
of collective bargaining and remuneration for warlder Articles 27 to 32 CFR in conjunction with
Articles 1 to 6 and 24 RESC, Atrticles 6 to 8 of thid Social Covenant, Article 11 ECHR,

Article 27 of the UN Disability Convention and tHeD core labour standards; the human right to
housing and social security under Article 34 CFRanjunction with Articles 12 und 13 RESC,
Articles 9 und 11 of the UN Social Covenant anddets 2, 3, 8 and 14 ECHR; the human right to

218 X enophon Contiades und Alkmene Fotiadou, ‘Socigh® in the age of proportionality: Global econoruiisis
and constitutional litigation’, ini-CON 10 (2012)p. 660 ff.
27 Ariranga G. Pillay, Chairperson, Committee on Eamoit, Social and Cultural Rights, Letter to Sta®esties,
16.05.2012; Statement by Mr. Ariranga G. Pillaya@berson, Committee on Economic, Social and CalltRights,
67th Session of the United Nations General Asserdi?2 (23.10.2012) New York.
218 CESCR, Concluding Comments, fifth periodic remdrSpain (18.05.2012), E/C.12/ESP/C0/5, paragraph 8
219 Office of the United Nations High Commissioner Buman Rights (OHCHR), ‘Report on the impact of gfebal
economic and financial crises on the realizatioalbfiuman rights and on possible actions to adlievit’
(A/HRC/13/38), paragraphs 21 and 25.
220 Report of the United Nations High CommissionerHiiman Rights: Austerity measures and economidakand
cultural rights, E/2013/82 (07.05.2013), paragraph
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health under Article 35 CFR in conjunction with isk¢ 11 RESC, Article 12 of the UN Social
Covenant, Articles 2, 3 und 8 ECHR and Article 25he@ UN Disability Convention; the human
right to education under Article 14 CFR in conjuantwith Articles 9 and 10 RESC, Atrticle 2
Protocol 1 ECHR, Article 13 of the UN Social Covetdtrticle 24 of the UN Disability
Convention and Article 28 of the UN Convention be Rights of the Child; the human right to
property under Article 17 CFR in conjunction withti&le 1 Protocol 1 to the ECHR and the right
to good administration under Article 41 CFR in aongtion with Article 6 ECHR.

Justification of the encroachment requires thaitieasures are necessary in the public interest
(2.2.1.), that the interests have been fully weighe and less drastic measures have been given full
consideration (2.2.2.). In addition, the substasfatie human rights in question must be preserved
(2.2.3.). The measures should not have a discrionipa&ffect (2.2.4.) and the affected groups
should be involved in the decisions (2.2.5.).

2.2.1. No public interest

The first question that arises is whether the aigt@easures are in the public interest. In the
present situation, the public interest of stabtisbudgetary and financial policy has to be
considered. The ECJ requires that the conditionsealgn MoUs should be ‘such as to prompt that
Member State to implement a sound budgetary paofftyt is true that the Court does not explain
that criterion furthef?? but it has to be said that measures that obvidwshg no objective

connection with sound budgetary and financial poticprove to be clearly dysfunctional as far as
those aims are concerned cannot be consideredmjateo As a general rule, when scrutinising a
measure to determine whether it is an appropri&ans of achieving its aims, the ECJ requires that
it reflects a concern to attain the objective ‘inomsistent and systematic manrfér’.

It is questionable whether the austerity measugeseal in the MoUs are appropriate in that sense.
The IMF was first to express doubts as to whethembeasures were appropriate. For instance, it
stated in a 2013 report on Greece:

‘Market confidence was not restored, the bankirggesy lost 30 percent of its deposits, and
the economy encountered a much-deeper-than-expeaesision with exceptionally high
unemployment. Public debt remained too high andtesdly had to be restructured, with
collateral damage for bank balance sheets that alsoeweakened by the recessitf?'.

#221ECJ Case C-370/1Pringle [2012], paragraph 137.
222 Criticism on those grounds in Martin NettesheiByroparechtskonformitat des Européischen
Stabilitdtsmechanismus’, iNJW 2013 p. 14 ff (16).
223 ECJ Case C-159/1Buchs[2011], paragraph 85.
224|MF, Country Report: Greece. Ex Post EvaluatioErteptional Access under the 2010 Stand-By Agreéme
(13 June 2013), IMF Country Report No 13/156, p. 1.
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But it is not only in the case of Greece that thprapriateness is questionable. It is generally
doubted whether austerity is a suitable strategyestoring budgetary and financial stabifify.
Extensive research has shown that the austeritgunesmhave made considerable incursions into
social rights but that the declared objectives werteachieved by the measures and indeed could
not be achieved, since the approach was wftt@tudies generally indicate that stable budgetary
and financial policy depends on a stable sociah&aork.

In that respect, the aim of stabilising the budgegad financial system calls for two capabilities:

‘to facilitate both an efficient allocation of eaamic resources — both spatially and
especially intertemporally — and the effectivenafssther economic processes (such as
wealth accumulation, economic growth, and ultimaseicial prosperity)®’

Financial and budgetary stability ultimately depemdsocial stability?*® Without social stability
there can be no financial stabilf§? When ‘populations frustrated by austerity poliaieay expand
social unrest and public angét® that affects financial stability as well as soaitbility.

It is clear from the criticism by the European Eaonmc and Social Committee of the drastic effects
of the measures in Greece, leading to ‘large qualperisation of a significant segment of the
population’?®* that the combination of various austerity mechasisan infringe the right to social
security guaranteed by the ESC. However, not oogsdhe pauperisation of large sections of the
population infringe the social rights of those afézl but the effects also cast doubt on the general
appropriateness of the measures in stabilisingineacial situation. Even if decision-makers have
to be allowed discretion as regards future prapastifor complex economic trends, certain
minimum conditions have to be set for the arrangegmim order to ensure appropriateness to the
objective. In particular, it has to be ensured wketting the conditions that it is possible to teac
promptly to dysfunctional developments. In viewtlod close link between financial and social
stability, that in turn calls for the monitoring bfiman right$? The possibility of making changes

22 Diane Desierto, ‘Growth versus Austerity: Protegtirespecting, and Fulfilling International Ecoriomnd Social
rights During Economic Crisis’, irAteneo L. J. 572012), p. 373 ff (389 f.).
2% Klaus Armingeon and Lucio Baccaro, ‘Political Ecomy and the Sovereign Debt Crisis: the Limits aétnal
Devaluation’, iniIndustrial Law Journal 4Y2012), p. 254 ff.
227 Garry SchinasiDefining Financial StabilitylMF Working Paper 04/187, October 2004, p. 8.
228 \/estert Borger, ‘How the Debt Crisis Exposes the@&opment of Solidarity in the Euro Area’, Buropean
Constitutional Review @2013), p. 7 ff (26).
229 Simon Deakin, ‘From Constraining to Rebalancinge Role of Transnational Social Rights in Shapingoean
Union Economic Policy’, in: Daubler/Zimmer (edsAxbeitsvélkerrecht. FS fir Klaus LérchéBaden-Baden 2013,
p. 353 ff (360).
230 Aristea Koukiadaki and Lefteris Kretsos, ‘OpenfPandora’s Box. The Sovereign Debt Crisis and Lalbanket
Regulation in Greece’, inndustrial Law Journal 4X2012), p. 276 ff (303).
%1 As in European Committee on Social Rights, Conmpliio 76/2012Federation of Employed Pensioners of Greece
(IKA—-ETAM) v Greeceparagraph 81; same criticism in European Comeitte Social Rights, Complaint No 77/2012,
Panhellenic Federation of Public Service Pensior(BOPS) v Greege&Complaint No 78/201ZRensioners’ Union of
the Athens-Piraeus Electric Railways (ISAP) v Gee€@omplaint No 79/201ZRanhellenic Federation of Pensioners
of the Public Electricity Corporation (POS-DEI) w&ece Complaint No 80/201Rensioners’ Union of the
Agricultural Bank of Greece (ATE) v Gregparagraph 77 in each case.
232 Radhika Balakrishnan and Diane Elson, ‘Auditing&emic Policy in the Light of Obligations on Econisrand
Social Rights’, inEssex Human Rights Reviey2808), p. 6.
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must be an essential component of MoUs; the praesdand rules must provide for the nexus of
social and financial stability to be taken into@aat in the implementation procedufés.

2.2.2. Disproportionality

The measures provided for in the MoUs must alsprbportionate. With regard to that condition,
the ECJ consistently states that this requires'tiedsures adopted ... do not exceed the limits of
what is appropriate and necessary in order toretite objectives legitimately pursued by the
legislation in question; when there is a choiceMeen several appropriate measures recourse must
be had to the least onerous, and the disadvantagesd must not be disproportionate to the aims
pursued?**

2.2.2.1. Insufficient regard for the non-regressiomrinciple

Firstly, the non-regression principle indicated timan assessment of proportionality, regressive
measures can always only be proportionate in ekoegtcases. The State must show in detail that
the measures are necessary. The progression atedgecle 2(1) of the UN Social Covenant,
stating that social human rights are to be achigwedjressively’, implements a form of guarantee
obligation, reflecting the fact that many sociahtan rights are resource-dependent. The
progression clause incorporates a limited non-ssgoa principle that

‘any deliberately retrogressive measures in thgane would require the most careful
consideration and would need to be fully justifigdreference to the totality of the rights
provided for in the Covenant and in the contextheffull use of the maximum available

resources®®

Specific conditions and a reversal of the burdeprobf therefore apply to regressive measures
relating to the exercise of social human ridfitdt is incumbent on those responsible for
fundamental rights to ensure and if necessarydweepthat ‘rights and obligations arising from
external debt, particularly the obligation to regyernal debt, do not lead to the deliberate
adoption of retrogressive measures’.

On that point the MoUs contain a number of probleearovisions. For instance, it is argued that
the increase in extra charges for outpatient healta in Greece (from EUR 3 to EUR 5), the cut in

233 Oskar von Homeyer and Steffen Kommer, ‘Verfassgagsht kippt Sparhaushalt. Anmerkungen zum Ude#
Tribunal Constitucional de Portugal vom 5. Aprill0, in: KJ 46 (2013), p. 325 ff (317).
#Z4ECJ Case C-2/1Branchini[2011], paragraph 73.
2% CESCR, General Comment No 3, E/1991/23, 14.12.18@@graph 9.
2% CESCR, General Comment No 3, E/1991/23, 14.12.18@@graph 10 und General Comment No 12,
E/C.12/1999/5, 12.05.1999, paragraph 17.
%7 Human Rights Council, Report of the IndependemneEixon the effects of foreign debt and other eelat
international financial obligations of States oa fhll enjoyment of all human rights, particuladgonomic, social and
cultural rights: Cephas Lumina — Guiding principtesforeign debt and human rights (10.04.2012),RA@#0/23,
paragraph 19 f.; see also Diane Elson, ‘The rednaf the UK budget deficit: a human rights perspeg in:
International Review of applied Economics(2612), p. 177 ff.
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resources for the reduction of unemployment anddbgictions on freedom of collective

bargaining are incompatible with the non-regresgionciple?®

2.2.2.2. Disproportionate deficit limits

The fact that insufficient consideration was givemore lenient methods such as less stringent
deficit limits and cutbacks is further evidencelafproportionality.

The MoUs lay down detailed conditions for the tremthe budget deficit. For instance, the MoU
with Portugal provides that the deficit for 201012 and 2013 is to be limited to 5.9%, 4.5% and
3.0 % respectivel§*® At times of economic crisis especially, such ctinds further limit the scope
for the exercise of fundamental and human rights.

In its General Comment No 2 on International TecAhAssistance Measures, the UN Social
Committee sets out detailed conditions for appadprprotection in the implementation of austerity
programmes, stressing the common obligation oreStatd 10s to safeguard human rights in the
context of financial measures.

‘A matter which has been of particular concernn® Committee in the examination of the
reports of States parties is the adverse impaitteoflebt burden and of the relevant
adjustment measures on the enjoyment of econontg@lsand cultural rights in many
countries. The Committee recognizes that adjustqegrammes will often be unavoidable
and that these will frequently involve a major edgrhof austerity. Under such
circumstances, however, endeavours to protect e basic economic, social and cultural
rights become more, rather than less, urgent. Spateies to the Covenant, as well as the
relevant United Nations agencies, should thus nagbarticular effort to ensure that such
protection is, to the maximum extent possible,thniko programmes and policies designed
to promote adjustment. Such an approach, whicbrmetimes referred to as “adjustment
with a human face” or as promoting “the human disi@m of development” requires that
the goal of protecting the rights of the poor antherable should become a basic objective
of economic adjustment. Similarly, internationalaseres to deal with the debt crisis should
take full account of the need to protect econosocjal and cultural rights through, inter
alia, international cooperation. In many situatiahgs might point to the need for major

debt relief initiatives4°

The avoidance of cutbacks, debt cancellation angpemsatory schemes can therefore be a
requirement for proportionality. The European Fundatal Rights Agency also lays down

23 Rhea Tamara Hoffmann und Markus Krajewski, ‘Stttaldenkrise im Euro-Raum und die Austeritatsprogne
von IWF und EU’, in KJ 45(2012), p. 2 ff (12 f).
%39 MoU on Specific Economic Policy Conditionality,.08.2011, No 1, Fiscal policy (Portugal): ‘Redule t
Government deficit to below EUR 10 068 million (égalent to 5.9% of GDP based on current projechiam2011,
EUR 7 645 million (4.5% of GDP) in 2012 and EURZA2nillion (3.0% of GDP) in 2013".
240 CESCR, General Comment No 2, UN Doc E/1990/23)02990, paragraph 9.
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procedural conditions to that effect for impleméiota of the debt limit in EU lav§** Exceptional
rules in the deficit procedure might be a lesstdrasethod than regressive measures in the field of
fundamental rights.

2.2.2.3. No long-term income protection

Measures are also disproportionate if there ilbng-term income protectiofPrivatisation
conditions such as those agreed in the MoU witreGeare a problem in that resp&étinstead, a
guarantee of long-term income protection throughititroduction of a brake on privatisation
should be required. Even the possibility of altéseincome mechanisms can be a less draconian
instrument in austerity policy/> For instance, in view of the private wealth siiotin Europé**

the introduction of a wealth t&% might make a number of encroachments on fundaregités
unnecessary. Austerity measures can only be cassigeoportionate when those less severe
measures have been exhausted.

2.2.2.4. Insufficient consideration of alternativesuts

The MoUs are also problematic if insufficient catesation was given talternative cutand

recourse at least to the transnational banks addrtakings whose behaviour is responsible for the
development of the crisis. That is another rulproportionality. For instance, it is rightly poiadte

out that the MoU with Greece is unlawful in thatahative cuts were not considered:

‘cuts in government spending on health and educatithile not reducing expenditure on
the armed forces is likely to violate the principfenon-retrogressiorf*®

To ensure that the encroachments are proportiooat®jn expenditure that do not directly impact
on human rights should be made first. Only whentanyt and other expenditure is reduced to a
minimum should there be any question of cuts ireexjiture encroaching on social human rights.

2.2.2.5. Insufficient balancing

Justification of the encroachment calls for carefutsideration of the human rights consequences
of measures in each case. Special justificationirements are derived from the fact that the partie

241 Eyropean Union Agency for Fundamental Rights, dtiig Fundamental Rights during the Economic €risi
Working Paper 12 (2010), p. 47.
242 0n the admissibility of a prohibition of privattgn in the management of services, see ECJ J@asds C-105 to
107/12Essent and othef013]; on legal issues relating to the prohibitafrprivatisation in general, see Hans-Peter
Bull, ‘Die “Privatisierungsbremse” in verfassungsndicher Sicht’, in:Weiterdenken. Diskussionsimpulse des Julius-
Leber-Forums der FE&012), p. 4 ff.
23ECB Survey, ‘The Eurosystem Household FinanceGmmsumption SurveyStatistics Paper Seriex April 2013.
244 Margit Schratzenstaller, ‘Vermégensbesteuerungn€én, Risiken und Gestaltungsméglichkeiten’ DiskuCase
Expertisen und Dokumentationen zur Wirtschafts- Soralpolitik FES, April 2011.
245 MoU on Specific Economic Policy Conditionality (@rce), 09.02.2012, reproduced in: Commission, Evesi
Economic Adjustment Programme for Greece: Firsti®ev December 2012, p. 187 ff.
246 Markus Krajewski, ‘Human Rights and Austerity Prasgmes’, in: Cottier and others (ed3he Rule of Law in
Monetary Affairs Cambridge 2014, in preparation.
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affected by the encroachments cannot consisteatheld responsible for the systemic fiscal
problems. For instance, in a decision on Hungdating to tax rises resulting from the MoU, the
European Court of Human Rights expressed serioulstds to whether the measures were
proportionate:

‘serious doubts remain as to the relevance of tbessiderations in regard to the applicant
who only received a statutorily due compensatiah@uld not have been made responsible
for the fiscal problems which the State intendecetaedy. While the Court recognises that
the impugned measure was intended to protect thiicjaurse against excessive severance
payments, it is not convinced that this goal wamarily served by taxatiorf*’

In the event the ECtHR left that question open,ibdid rule that the measures were unlawful on
the grounds that ‘those who act in good faith anlibsis of law should not be frustrated in their
statute-based expectations without specific andoeting reasons*® In other decisions on the
austerity measures, too, although the ECtHR diduhimhately object to the measures, it set out
more detailed proportionality requirements and,figstance, imposed a time limit on encroachment
as a condition of proportionalfty’ and required that, for the encroachment to béfirst if the
applicant was placed ‘at risk of having insuffidiemeans to live 0A*° the facts needed to be
particularly carefully considered’ The Portuguese Constitutional Court has also nililatthe
greater the sacrifices imposed on a particulargrthe stricter the requirements for justificatfah.

2.2.2.6. Interim conclusion

Austerity measures that prevent or impair the ageraf social human rights are therefore only to
be considered proportionate in clearly defined pkoeal circumstances. They may always only be
considered if there is no possibility of other cilnat would be less prejudicial to the exercise of
social human rights, if the prohibition on regressivas taken into account and a careful
assessment was carried out, with valid grounds.

24T ECtHR,N.K.M v Hungary No 66529/11, 14.05.2013, paragraph 59.

28 ECtHR, loc. cit., paragraph 75. That conclusios siace been confirmed (judgmentsdall v Hungary

No 49570/11, Second Section, 25.06.2013Rn8z v HungaryNo 41838/11Second Section, 02.07.2013, decision by

Grand Chamber still pending in each case). In¢banection, see also decisions by Latvia on persits

(Constitutional Court, No 2009-43-01, judgment &f12.2009) and Portugal on cutsiimter alia, holiday pay for

public servants and pensioners and in unemployarahsickness benefit (Constitutional Court, NoS,& and

11/2013, judgment 5.04.2013); on the latter, sd@aOson Homeyer and Steffen Kommer, ‘Verfassungsgekippt

Sparhaushalt. Anmerkungen zum Urteil des Triburmadgfitucional de Portugal vom 5. April 2013’, K3 46(2013),

p. 325 ff.

29 ECtHR decision iMateus and others v Portugalios 62235/12 and 57725/12, 08.10.2013, parag@ph

ZOECtHR decision ifkoufaki and ADEDY vGreegdlos 57665/12 and 57657/12 07.05.2Qi&agraph 46.

Beor a critical view, Klaus Lércher, ‘Stellungnahmem EGMR’, in:HSI Newsletter 22013), on http://www.hugo-

sinzheimer-institut.de/hsi-newsletter/europaeisdaregitsrecht/2013/newsletter-022013.html (lastased

02.11.2013); on assessment, see Xenophon Conaadeslkmene Fotiadou, ‘Social Rights in the age of

proportionality: Global economic crisis and congtinal litigation’, in:International Journal of Constitutional Law 10

No 3(2012), p. 660 ff.

%2 Tribunal Constitucional, Acérdado No 187/201& do Orgamento do Estadimdgment 05.04.2013, paragraph 37.
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2.2.3. No regard for core obligations

The substance of the Charter of Fundamental Riglaiso to be taken into account in accordance
with Article 52(1) CFR. The ECJ requires that theasures should not constitute ‘disproportionate
and intolerable interference, impairing the vergstance of the right so guaranteéd®.The

specific substance will depend on the particulanmeof the fundamental right in question. The
substance of specific social human rights in theit¥)Nentified in each case by certain core
obligations and social protection flodré.Particularly relevant in the present context heedore
obligations relating to the right to social seagrfirotected by Article 34 CFR. According to the

UN Social Committee, these include ensuring

‘access to a social security scheme that providesiamum essential level of benefits to all
individuals and families that will enable them tayaire at least essential health céasic
shelter and housing, water and sanitation, footistahd the most basic forms of

education?>®

In so far as the MoUs fail to fulfil those obligatis by preventing access to health care, housitig an
social security systems, but also in so far as taguyire specific reductions in the minimum wage,
which falls below the living wage, they are unlald®f. Even if, according to the Charter of
Fundamental Rights, only limited claims arise aggihe Union itself for benefits, the EU
institutions may not take any action that prevéinésexercise of the core rights. Therefore the EU
institutions may not require the Member State®weer the core rights requirements only in

specific regulations. When agreeing to cuts, brakedeficits and other austerity measures, the EU
institutions should also ensure that States areleytived of the means to guarantee minimum
rights.

2.2.4. Discriminatory effect

Furthermore, the measures should not contravengrttingbition on discrimination referred to in
Article 21 CFR, Article 14 ECHR, Article 9 TEU amalthe programmatic clause in Article 3(3)
TEU.

The prohibition on discrimination is contravened aoly directly, through the link to group
characteristics in the statutory rules, but alsenviules are not linked to any of the charactessti
but the distinction in question ultimately alwags,in the great majority of cases, amounts to dise 0
the characteristidr{direct or covertunequal treatmeipf>’

Z3ECJ Case C-402/05Kadi [2008], paragraph 355.
%4 Ariranga G. Pillay, Chairperson, Committee on Emit, Social and Cultural Rights, Letter to StaResties,
(16.05.2012): ‘the policy must identify the minimwore content of rights or a social protection flaas developed by
the International Labour Organisation, and endueegprotection of this core content at all times.’
255 CESCR, General Comment No 19 (2008), UN Doc EMGT219, paragraph 59.
256 CESCR, General Comment No 19 (2008), UN Doc E/MGT219, paragraph 59.
%"Hans D. Jaras§harta der Grundrechte der Européischen Unidnijcle 21 CFR, paragraph 10.
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With social human rights in particular, there issk that especially vulnerable groups will be
affected by specific cuts that contravene the fitibh on discriminatiorf”® In that respect, for
instance, in its recommendations on Spain, the Bdiab Committee took the view that austerity
measures are unlawful if they infringe

‘the enjoyment of their rights by disadvantaged aratginalized individuals and groups,
especially the poor, women, children, persons digabilities, unemployed adults and
young persons, older persons, gypsies, migrantasyldm seekers?®®

The Portuguese Constitutional Court, too, has naagleneral assessment in relation to social
groups and found the austerity measures to be gtitgional on the grounds of seriously unequal
treatment of social group&’ Not only is that an issue of lawfulness with rebar the national
implementation measures, it also concerns the Mbelmselves, in so far as they do not provide
for adequate protection and measures to avoiddischimination. The Troika MoUs make no
provision for equality. Certain supporting schenfesjnstance to reduce youth unemployment, are
not sufficiently coordinated with the MoUs and amd systematic enough. The MoU conditions
clearly penalise those who are in any case suffédrom social inclusion problems. The MoUs do
not satisfy the requirements for non-discriminatorgasures.

2.2.5. No regard for participation requirements

Finally, it is doubtful whether the Commission &&@B measures are justified procedurally. That
applies in particular to the rights provided forArticle 41 CFR in conjunction with Article 6
EHCR, including the right to be heard and partitigrain a general sen$& In the case of social
policy, particular emphasis has been placed onmigihé to good administration. Article 152 TFEU
requires the Union to recognise the role of thead@artners at Union level and to facilitate sébcia
dialogue, respecting the autonomy of the sociahpeas. The minimum requirements for a
procedure consistent with those norms are thgpdntees concerned should be heard, the facts
thoroughly investigated and full reasons statedrejples that are also mentioned in Article 11(2)
and (3) TEU.

The ECJ clarified the procedural requirementgatker and Schenkén that case it adopts a
procedural approach and requires that the ingiitatseek

‘to strike such a balance between the Europeanriiminterest in guaranteeing the
transparency of its acts and ensuring the besbvfuseblic funds, on the one hand, and the
fundamental rights enshrined in ... the Charter hendther 2%

2810, Report on the High Level Mission to Greecéhéns (19-23.09.2011), paragraph 304 ff.
%9 CESCR, Concluding Comments, fifth periodic remrSpain (18.05.2012), E/C.12/ESP/C0/5, paragraph 8
20 Tribunal Constitucional, Acérdéo No 187/2018j do Orcamento do Estagdiudgment 05.04.2013, paragraph 37.
#1ECJ Case C-32/95 Bsrestal[1996], paragraph 21.
#2ECJ Cases C-92/09 and C-93%8lker und SchenKg010], paragraph 80.
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The ECB and the Commission ignored those procedeqairements when negotiating the MoUs.
The European Economic and Social Committee notéH,regard to Greece, tiat

‘Despite the particular context in Greece creatgthle economic crisis and the fact that the
Government was required to take urgent decisidresGovernment has not conducted the
minimum level of research and analysis into thea# of such far-reaching measures that is
necessary to assess in a meaningful manner thleimfuact on vulnerable groups in society.
Neither has it discussed the available studies thghorganisations concerned, despite the
fact that they represent the interests of manhefgroups most affected by the measures at
issue. It has not been discovered whether othesumes could have been put in place,
which may have limited the cumulative effects @& tontested restrictions upon pensioners.
The Government has not established, as is reghyédticle 1283, that efforts have been
made to maintain a sufficient level of protection the benefit of the most vulnerable
members of society, even though the effects oatlapted measures risk bringing about a
large scale pauperisation of a significant segroétite population, as has been observed by
various international organisatiorf&®

That criticism is directed not only at the implerieg State but also at the EU institutions that
negotiated the MoUs. According to the ILO:

‘In response to a question from the High Level Missthe Government indicated that data
from ELSTAT showed that approximately 20 per cdrthe population was facing the risk
of povertybut that it did not have an opportunity, in meesingjth the Troika, to discuss the
impact of the social security reforms on the sprebgoverty, particularly for persons of
small means and the social security benefits tbstand any such trend. It also did not have
the opportunity to discuss the impact that policrethe areas of taxation, wages and
employment would have on the sustainability ostiheal security systenm the framework
of the obligations undertaken under the Memoramabira order to maintain the viability of
the social security system, Article 11(2) of Act B®863 stated that the expenditures of the
social security funds had to remain within 15 pamtaof GDP by 2060. A contracting GDP
would necessarily lead to shrinking expendituregrithough this did not endanger the
viability of the system from a technical point aéw, it did affect the levels of benefits
provided and could eventually put into questiortimg functions of the social welfare state.
The Government was encouraged by the fact tha¢ tissaes were on the agenda of an

23|LO, Report on the High Level Mission to Greec¢hdns (19.-23.10.2011), paragraph. 88; see alsopgan
Committee of Social Rights, decision on Complaint79/2012 Panhellenic Federation of pensioners of the Public
Electricity Corporation (POS-DEI) v Greec@7.12.2012, paragraph 32.
%4 European Committee of Social Rights, decision omglaint No 76/201%ederation of employed pensioners of
Greece (IKA-ETAMY Greece07.12.2012, arguments on Art. 12 § 3; see aléstefr Koukiadaki und Lefteris Kretsos,
‘Opening Pandora’s Box. The Sovereign Debt Cria babour Market Regulation in Greece’, industrial law
Journal 41(2012), p. 276 ff (283): ‘There was no public coltetion over the reforms.’

50



international organization and hoped that the ILQuld be in a position to convey these
issues to the Troik&>>

That does not only apply to the MoU with Greecethie case of the MoU with Spain, too, the facts
were not properly investigated and the relevardraatvere not consulted. The UN Social
Committee expressed concern that even informatianvwould allow the individuals and groups to
be identified was still not availabfé®

The failure to take account of crucial factors affédcted groups when setting the rules is a breach
of the right to good administration. It is righ#iyressed, therefore, that in the light of the ILO
findings on the failure by the Troika to discusy laspects,

‘the participating EU institutions acted illegallychoose to emphasise the procedural
aspects such as information and consultation bedausderlines the wholly dismissive
attitude of the institutions to human rights norifisis is not about taking away their right to
make economic judgment calls or to take tough @wmtss this is about the most basic
entitlements of democratic populatioAS”’

Since the Commission and the ECB disregarded theedural requirements when negotiating the
MoUs, the measures are therefore unlawful.

3. Interim conclusion

Through their involvement in the signature of theW4 and negotiation of the problematic
regulatory content mentioned above and their dasegf relevant procedural, justification and
proportionality requirements, the Commission arelBE&CB have encroached on the following
fundamental and human rights: the rights to freettoohoose an occupation, freedom of collective
bargaining and remuneration for work under Arti@&sto 32 CFR in conjunction with Articles 1 to
6 and 24 RESC, Articles 6 to 8 UN of the Social @uwant, Article 11 ECHR, Article 27 of the UN
Disability Convention and the ILO core labour start$; the human right to housing and social
security under Article 34 CFR in conjunction withtigles 12 und 13 RESC, Articles 9 und 11 of
the UN Social Covenant and Articles 2, 3, 8 andECHR; the human right to health under Article
35 CFR in conjunction with Article 11 RESC, Articl2 of the UN Social Covenant, Articles 2, 3
und 8 ECHR and Article 25 of the UN Disability Camtion; the human right to education under
Article 14 CFR in conjunction with Articles 9 an@® RESC, Article 2 Protocol 1 ECHR, Article 13
of the UN Social Covenant, Article 24 of the UN &dity Convention and Article 28 of the UN
Convention on the Rights of the Child; the humahtrto property under Article 17 CFR in

2% |LO, Report on the High Level Mission to Greec¢héns (19-23.10.2011), Ziff. 88; see also Europ@ammittee
of Social Rights, decision on Complaint No 79/20R&nhellenic Federation of pensioners of the PuBlectricity
Corporation (POS-DEI) v Greeg87.12.2012, paragraph 32, emphasis added.
% Concluding Comments of the Committee on Econo®igial and Cultural Rights on the review of théhfiberiodic
report of Spain (18.05.2012), E/C.12/ESP/CO0/5, grazh 8.
%7 Darren O’Donovan, The Insulation of Austerity, 1%.2013, on: http://humanrights.ie/uncategorizesitisulation-
of-austerity-the-charter-of-fundamental-rights-angdopean-union-institutions/ (last accessed: 02Q1(R).
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conjunction with Article 1 Protocol 1 to the ECHRdathe right to good administration under
Article 41 CFR in conjunction with Article 6 ECHRhe MoU procedure does not safeguard the
general principles of EU law. Collective and ingdibnal powers are infringed; in particular the
European Parliament is not sufficiently involvetheTencroachments on the above-mentioned
human rights are disproportionate. To some exteat tail to take account of the substance of the
fundamental rights, they contravene the prohibibardiscrimination and are not consistent with
the procedural requirements for good administrathdown in Article 46 CFR.
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V. Legal protection

Whereas it is beyond dispute that national courtsiastitutions have no obligation to implement
illegal (parts of) MoUs, it is not certain whichdjigial bodies at European or international level ca
be used to enforce those legal requirements irr dodensure that the process of conclusion of
MoUs is in future organised in accordance withdbenocratic and procedural requirements and
that the unlawful contractual clauses are declamdbinding in a review of the content of the
agreements.

There are already a number of legal and politicat@dures for challenging austerity measures,
from referral to the International Criminal Cdiftto a planned investigation report by the
European Parliament’s Committee on Economic andeioy Affairs*®® A few possible legal
procedures will be outlined briefly below, with thadvantages and disadvantages.

1. EU law institutions
Firstly, the review might be assigned to EU lawtitn§ons.

It does not seem sensible for the Commission itealhdertake the review of legality. Structurally,
Treaty infringement proceedings to be brought lBy@mmmission would be against a Member
State and not against the measures by the Commiastthe ECB.

Certainly the MoUs could be challenged through@mebudsman in the procedure under

Article 228 TFEU. The procedure is simple and comeet. For instance, complaints can be lodged
by legal persons established in a Member Stateedss by EU citizens. There are no specific
time limits.

The ECJ also might deal with the MoUs. The procedintroduced under Article 37 of the ESM
Treaty, in which disputes between an ESM membettl@@&SM or between ESM members on the
interpretation and application of the ESM Treatygluding any disputes on the compatibility of
decisions by the ESM with the ESM Treaty, can lberred to the ECJ for a decision, can certainly
also relate indirectly to the interpretation or liggtion of provisions of EU law’® However, the
ESM Treaty does not establish an exclusive legaluese for MoUs but can only create an
additional legal remedy. The ESM Treaty does nagraathe TEU. The TEU/TFEU are not to be
considered in the light of the ESM Treaty but weesa: the actions of the Commission and the
ECB in implementing the ESM Treaty must confornictd law. The assessment of that
requirement is subject to the general procedurplirements; otherwise the ESM Treaty would
distort the division of powers under the TEU.

28 Marc Lowen, ‘Greeks seek austerity trial at Theytt, BBC 24.04.2012.
29 Florian Eder, ‘Europaparlament greift die Troiks, an: Die Welt29.10.2013.
#0ECJ Case C-370/1Rringle [2012], paragraph 174.
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1.1. Action for annulment

The first possibility is an action for annulmenttie ECJ under Article 263 TFEU. In view of the
relatively short time allowed for bringing proceegs (two months), prompt action is necessary.
Actions for annulment are problematic in view afstly, the classification of MoUs as acts of the
EU institutions within the meaning of Article 263{FEU and, secondly, tHecus standi

1.1.1. ‘Act’ of an EU institution

Only ‘acts’ by the EU institutions are suitable gab-matter for actions for annulment. The concept
of an act is not linked to the list in Article 28&EU; it merely depends on whether it is an achwit
binding effects’* The ECJ includes in that legal acts having a bigdixternal effect, i.e. only
measures the legal effects of which are bindingaod, capable of affecting the interests of, the
applicant by bringing about a distinct change mlbgal position are acts or decisions which may
be the subject of an action for annulment. It dogsinclude acts capable of affecting the interests
of an individual, such as confirmatory measuresiamdementing measures with no binding legal

effects, that are merely preparatory to bindingsiens?"?

If MoUs are included in the decision-making processdefined by the ESM Treaty as acts
preparatory to decisions by the Board of Governoder Article 13 of the ESM Treaty, they
cannot be the subject of proceedings. However,ishadt consistent with the legal status of MoUs,
which in that respect are not a legal act withim tteaning of an international law treatyput a

sui generidegal act. In the conditionality procedure for 888M, the Commission and the ECB lay
down payment conditions that are legally bindinlgrough their actions they bind the ESM and the
States. According to the ECJRmingle, ‘the activities pursued by those two institutionghin the
ESM Treaty ... commit the ESM"*

Unlike codes of conduct, which the ECJ has ruledthe expression of purely voluntary
coordination’ and hence has not classed as anitiihvthe meaning of Article 263 TFEHS®
MoUs lay down binding reciprocal expectations. Maddsstitute an ‘act’ within the meaning of
Article 263 TFEU. They may therefore be challengedroceedings under Article 263 TFEU.
1.1.2.Locus standi

It is also doubtful whether the locus standi appiresuch proceedings.

For non-privileged plaintiffs, thiscus standguestion is probably the main obstacle. InAledy
case, which admittedly concerned a challenge toun€ll decision affecting Greece and not an

2L ECJ Case C-131/03Reynolds Tobacc@006].
22ECJ Case C-131/03Reynolds Tobacc®006], paragraph 54.
213 On international treaties as the subject-matterctibns, see Markus Kotzur, in: Geiger/Khan/Kotds.),
EUV/TFEU, 5th edition.Munich 2010, Art. 263 TFEU, paragraph 14.
2 ECJ Case C-370/1Rringle [2012], paragraph 161.
2SECJ Case C-58/etherlands v CouncjB0.4.1996], paragraph 27.
54



MoU, the ECJ did not accept that the criterioniodéct concern had been met, since the clause was
too indeterminate in that it does not give detaflthe proposed cuts, the manner in which they will
be implemented and the categories of governmentogegs who will be affected® Thus the ECJ
only considers very specific clauses in MoUs, wHidfil those criteria, to be sufficiently
determinate.

Privileged plaintiffs — the Member States, the Golithe Commission and the European
Parliament — do not face the obstacléootis standiThe European Parliament could bring legal
proceedings in the ECJ for all the above breachdsedaw through an action for annulment with
reference to certain especially problematic claus®é4oUs. That would require a majority in the
European Parliament.

It might also be possible for a minority in the Bjpean Parliament to make such an application in a
representative action, although that has not haggpea far. Certainly, as with representative
actions in institutional disputes under German titutnal procedural lavt’’ there would be good
reasons to link that possibility of a representatietion to the objective function and preventive
nature of an action for annulment. However, itas @& all certain that that argument would gain a
hearing in the ECJ. Certainly the inadmissibilifyaaepresentative action could indicate a need for
changade lege ferendd it were unsuccessful.

1.2. References for a preliminary ruling

The ECJ has jurisdiction under Article 267 TFEU wiam issue of EU law has arisen in domestic
legal proceedings. It is difficult to raise theusf legality of the MoUs in such proceedings and
that has not so far succeeded. That is due toaimplex regulatory structure of the MoUs. This

form of interlegality (signature of an MoU -> natal implementation) — which in that respect is a
parallel to the regulatory structure consideretheKadi case in the ECJ (Security Council
resolution -> transposition into EU la#/f since in both instances different legal systeres ar
interrelated — raises a question as to the circamesss in which legal proceedings are to be brought,
for which legal act, at which level and in whichrfa

However, the possibility of a reference for a prefiary ruling in regard to the extent of an
obligation to implement an MoU cannot immediatedyrbled out’® That would then be, on the

one hand, a question of application of the ESM fixdaut since the MoUs can also be classed as
acts of the EU institutions (Article 267(1)(a) TFE® it is at any rate admissible to refer questions
relating to them for a preliminary ruling. Everthiie ECJ decided, in regard to the question referred
in Sindicatos dos Bancaripthat it concerned the conformity of the natioingblementing law to

2’8 EU General Court order in Case T-541ADEDY[2012], paragraph 69 f.
27T BVerfG (German Federal Constitutional Court) 1284/254 ff.
2’8 ECJ Joined Cases C-402/05 P and C-415/R&d?[2008], paragraph 286 ff.
219 See reference for a preliminary ruling pendin§@J Case C-264/1Qompanhia de Seguros
280 The concept of an act under Article 167 TFEU adders to non-binding legal acts and in that sémbeoader than
the concept of an act under Article 263 TFEU; s€d Ease C-320/9%rescati[1993].
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the CFR and that was not an issue of implementati& law under Article 51 CFR® questions
referred for a preliminary ruling which deal exjtlg with the binding effect of certain MoUs must
have some chance of succeeding. However, that assilat it is possible in each case to show the
relevance. Such proceedings would at any rate toelee clearly focused on the question of the
conformity of the measure in question to EU law.

1.3. Claim for damages on the basis of official Ility

Another possibility is a claim for damages on thsib of official liability under Article 268 in
conjunction with Article 340(2) TFE®? In that case, however, apart from the subsidiarity
relationship between an official liability claim éan action for annulment, it might be problematic
that such cases seldom succeed in the ECJ, sim€gotlrt always requires ‘a sufficiently flagrant
violation of a superior rule of law for the protiect of the individua®® and has rarely allowed
claims for damages even when legal norms are ualawf

1.4. Article 37(3) of the ESM Treaty

Disputes between the ESM and a Member State tladffieisted may also be referred to the ECJ
under Article 37(3) of the ESM Treaty. Court prodiegs may be brought on the issue of legality
of the MoUs even in such disputes. In that caseeher, the question of the legality of acts by the
EU institutions is purely incidental.

2. Council of Europe institutions

There is not currently any possibility of bringiaglirect court action against measures by the EU
institutions, but even an indirect action mighlegtst be possible.

It is true that the ECtHR — which does not at pnésave any direct jurisdiction over the EU — has
so far been extremely reserved in its judgmentausterity policg® as far as its judgments of
crisis measures are concerned. The Court has eésorieserved in its scrutiny of acts by the EU
institutions, at least in so far as they constifutts of secondary law under Article 288 TFED.

21 Order in ECJ Case C-128/Sihdicatos dos Bancarig2013], paragraph 9 fTodavia, importa recordar que, nos
termos do artigo 51.°, n.° 1, da Carta, as dispdeg;desta tém por destinatarios “os Estados-Memlapsnas
qguando apliqguem o direito da Unido”, e que, pordardo artigo 6.°, n.° 1, TUE, que atribui valor girlativo a Carta,
esta ndo cria nenhuma competéncia nova para a Ugsidao altera as competéncias desta (v. despaghoeferidos,
Asparuhov Estov e 0., n.° 12, e de 14 de dezengb2®11, Corpul Ngonal al Poliistilor, n.° 15; e despacho de 10 de
maio de 2012, Corpul Nimnal al Polgistilor, C-134/12, n.° 12). [12] Ora, ndo obstante @dvidas expressas pelo
orgéo jurisdicional de reenvio quanto a conformidath Lei do Orcamento de Estado para 2011 comiosipios e
0s objetivos consagrados pelos Tratados, a deadsa®envio ndo contém nenhum elemento concretpayuegta
considerar que a referida lei se destina a aplioatireito da Uniad
%820n a pending case, see EU General Court CaseIB-A8¢orinti and others v EGBaction brought on 11.02.2013.
#3ECJ Case C-5/7%choppensted1971].
%4 3ee ECtHR judgments Mateus and others v Portugadlios 62235/12 and 57725/12, 08.10.2(K@&faki and
ADEDY v GreeceNos 57665/12 and 57657/12, 07.05.2(R38z. .v HungarNo 41838/11, 02.07.2013.
85| that respect the ECtHR judgmenBosphorus v IrelandNo 45036/98, 30.06.2005, starts from a presumpifo
legality, which may, however, be rebutted (see BZtldc. cit., paragraph 156): ‘However, any suabspmption can
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Nevertheless, further cases should be broughtinGburt against measures by nation states, on
wider grounds. Individuals and affected legal pessioave the right to appeal. There is also a (very
rarely used) State appeal procedure in which them&tates concerned may if necessary apply to
the Court, for instance to challenge the coopematicother States in decisions in the ESM Treaty
Board of Governors as contrary to human rights.

The measures should also be referred to the Eundpeanomic and Social Committee even more
than they have been up to now. There is a colle@ppeal procedure under the optional protocol.
Belgium, Bulgaria, Croatia, Cyprus, the Czech Rdipubrance, Greece, Ireland, Italy, the
Netherlands, Norway, Portugal, Slovenia and Swéxdee opened up that procedural possibility.
Cases may be referred to the Committee both threbhgbow reports in the reporting procedure
under Article 21 ESC and through collective comptisi®® Complaints can be brought against
individual States that are implementing the austgriogramme, but might also be against States
that are failing to fulfil their protection obligans in the institutions concerned (IMF, ESM, E&).

To change the structure, pressure should be exientéide EU to become a member of the
RESC?®® and also for greater acceptance of the colleapgeal procedure and ratification of the
related optional protocol.

3. International bodies

Internationally, too, a number of more or less@ffe@ enforcement instruments are available.
3.1.ILO

In the ILO, complaints may be made to the Committeé&reedom of Association (CFA) and the
Committee of Experts (COE}® The procedure can be instituted by States andlgo&itners. In

the case of the ILO, too, the structure needs tchid@ged by urging the EU to become a
member®°

be rebutted if, in the circumstances of a particoéese, it is considered that the protection ofv@aition rights was
manifestly deficient. In such cases, the interéstternational cooperation would be outweighedtry Convention’s
role as a “constitutional instrument of Europeabljguorder” in the field of human rights.’
86 On the reporting procedure and the potential fiiimuisation, see Ulrike Davy, ‘Welche rechtlicheru@dregeln
mussen fir einen wirksamen MenschenrechtsschuengeBedeutung gerichtlicher und auBergerichtlicher
Schutzverfahren’, in: Christoph Gusy (edyundrechtsmonitoring. Chancen und Grenzen auRéigiichen
Menschenrechtsschutz&aden-Baden 2011, p. 238 ff.
287 CESCR, General Comment No 15 (2002), UN Doc E/RA®2/11 paragraph 38.
28 See arguments by Urfan Khalig, ‘EU and the Eurogacial Charta: Never the Twain shall meet?’dambridge
Yearbook of European Legal Studies(2613-2014), p. 169 ff.
289 Overview in Gerald Neubauer,’ Judizialisierung uféektivitat quasi-gerichtlicher Streitverfahremder ILO’,
in: Senghaas-Knobloch (edWeltweit geltende Arbeitsstandards trotz Globatisig. Analysen, Diagnosen und
Einblicke Munster 2005, pp. 125-153.
20 EU accession to the ILO would of course have torganised in such a way that it did not weakerrote of the
social partners. See Rachel Fiithe Relations between the EC and International @izztions. Legal Theory and
Practice The Hague 1999, pp. 299f. and 317f.
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3.2. Human Rights Committees

The measures should also be scrutinised in the dbeas under the UN Civil Covenant and the
UN Social Covenarft* That might be done in the reporting proceduredshareports) or through
individual complaints against either the Statesl@m@nting the measures or the States that do not
adequately fulfil their protection obligations imetfinancial institutions. Here again, the struetur
should be changed by working towards EU memberdtip.optional protocol to the UN Social
Covenant, which establishes an individual commuitngrocedure, has now entered into force,
but so far it has been ratified by only a few Statecluding Portugal and Spain.

The only human rights body which has the possyhititreview the actions of EU institutions is the
Committee on the Rights of Persons with Disabsitieven though the EU did not ratify the
additional protocol of the convention which estslis an individual complaint procedure, it is
possible to scrutinize the EU measures via theeveyirocedure of Article 35 which obliges State
parties and, via Article 44, also regional orgatiages to submit comprehensive reports on
measures taken to give effect to its obligationdeurthe present Convention. The first report of the
EU has been overdue since January 2013, as iblmesdelivered two years after entry into force of
the convention for the relevant party to the trgatgicle 35 para 1). Shadow and alternative
reports on the EU policy concerning the labourJtheand social security rights guaranteed in the
UN Disability Convention could be an appropriateamefor ensuring the attention of the
Committee on the Rights of Persons with Disabsgit@wards EU austertity policy. NGOs like the
European Disability Forum could also use the Euaopsompliant mechanisms, e.g. the
Ombudsman procedure.

3.3. IMF compliance

The international law responsibility of the IMF, wh is part of the Troika, also has to be
considered. The IMF is bound by its statutes, bgrmational agreements to which it is a signatory
and by the general rules of international law, tidahg human right§>? On the basis of a
cooperation agreement with the UN, the IMF is atsquired to take account of the UN bodies,
such as the UN Committee under the UN Civil Covén2aspite that, the IMF has so far largely
ignored the decisions of the UN human rights intihs?®® That obligation should, firstly, be
enforced through the two UN committé&Sbut consideration should also be given to creatimg
intra-organisational compliance structure. The IMIS a weaker self-regulation structure than any
other financial institution; it is ‘one decade hetii**® In that area further changes are important, so

21 Eor an overview of this (and other) proceduregatyKhalig and Robin Churchill, ‘The protectionefonomic and
social rights: a particular challenge?’, in: Kelldlfstein (eds.)lUN Human Rights Treaty Bodies: Law and Legitimacy
Cambridge 2012, pp. 199-260.
292 5jgrun Skogly;,The Human Rights Obligations of the World Bank tiredMF, London 2001, p. 65 ff.
293 Mac Darrow,Between Light and Shadow: The World Bank, the matissnal Monetary Fund and International
Human Rights LapwOxford 2003, p. 280 ff.
29 Also to that effect, Adam McBetinternational Economic Actors and Human Righitsndon 2009, p. 165 ff.
2% Bahram GhaziThe IMF, the World Bank Group and the Question ofrtdn RightsArdsley 2004, pp. 213 ff and
240.
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that, if necessary, the joint liability of the IMthe ESM and the EU can be enforced under
international law.

3.4.1CJ
Issues related to the compatibility of austerityaswges with human rights and the human rights
obligations of international organisations coulsiabe referred to the ICJ through an advisory

opinion procedure (reference by the General Assgmbbther UN bodies such as the WHO) under
Article 65 of the ICJ Statute.
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D. Summary of main conclusions

. The European bodies and institutions are boundrapty with EU law even in the financial
crisis. There is no state of emergency that suspEktlaw. In their own institutional
interests, the EU institutions must take vital abissues affecting Union citizens seriously.

. The Commission and the ECB have fundamental rigibligations under international
human rights codifications and customary intermatidaw as well as the CFR. The
essential obligations are derived in particulanfitie CFR, the ECHR, the UN Social
Covenant, the RESC and the ESC.

. Through their involvement in the signature of thelW4, the ECB and the Commission are
encroaching on many of the rights protected bye¢hasms. Although MoUs cannot
formally be regarded as international law withie theaning of Article 38(1) of the ICJ
Statute, asui generidegal acts they encroach on rights protected bgdtrodifications.

. Through their involvement in the negotiation, sigma and implementation of the MoUs,
the EU institutions are infringing primary law. Thare acting unlawfully. Specifically, the
following rights are being breached: rights to fftem to choose an occupation, freedom of
collective bargaining and remuneration for work emnérticles 27 to 32 CFR in conjunction
with Articles 1 to 6 and 24 RESC, Articles 6 to 8l $ocial Covenant, Article 11 ECHR,
Article 27 UN Disability Convention and the ILO &labour standards; the human right to
housing and social security under Article 34 CFRanjunction with Articles 12 und 13
RESC, Articles 9 und 11 of the UN Social Covenartt Articles 2, 3, 8 and 14 ECHR,; the
human right to health under Article 35 CFR in camwjtion with Article 11 RESC, Article 12
of the UN Social Covenant, Articles 2, 3 und 8 EC&tRl Article 25 of the UN Disability
Convention; the human right to education underdfetil4 CFR in conjunction with Articles
9 and 10 RESC, Article 2 Protocol 1 ECHR, ArticR2UN of the Social Covenant, Article
24 of the UN Disability Convention and Article 28tbe UN Convention on the Rights of
the Child; the human right to property under Adi@l7 CFR in conjunction with Article 1
Protocol 1 to the ECHR and the right to good adstiation under Article 41 CFR in
conjunction with Article 6 ECHR. The encroachmetdanot be considered justified, for the
following reasons:

(1) In their actions the Commission and the ECB aradirg the general rules of EU
law. In so far as the MoUs lay down conditionsremuneration for work, the right
of association, the right to strike and the righimpose a lockout, they are
infringing Article 153(5) TFEU, since the Commissiand the ECB have no
collective powers in that respect. In implementing MoUs the EU institutions are
also actingultra viresin the fields of education, health and social ol
Furthermore the institutional competences undetdare being disregarded, since
the European Parliament is not sufficiently invalwender the ESM Treaty.
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(2) The encroachments on the above human rights arenatsubstantively justified.

The measures ignore the fact that financial anthkst@bility are indivisible. They
are disproportionate and to a certain extent contmathe substance of the
fundamental rights, they infringe the prohibitiom @iscrimination and fail to meet
the procedural requirements laid down in EU lawfmrdamental rights
encroachments.

5. Claims of breaches of those human rights canlyfiise brought in national courts,

6.

European courts and committees, but internatiordgedings are also possible:

(1) At European level, apart from referral to the Ongadn under Article 228 TFEU,

an action for annulment in the ECJ might be appabgrin particular the European
Parliament, as a privileged plaintiff in those gedings (for which there is,
however, a two-month time limit), might bring artian both for disregard of
collective and institutional powers in the signatof the MoUs and also for the
breaches of human rights, since, as ‘acts’ of taristitutions, the MoUs are
suitable subject-matter for proceedings withinrreaning of Article 263 TFEU.
Proceedings cannot (yet) be brought directly agaimesEU in the ECtHR and the
European Economic and Social Committee. Howeves; dan be instituted not only
against the States implementing the MoUs but aysinat the States that, for
instance, are failing to fulfil their human righgbligations in the ESM.

(2) Internationally, the breaches of the law can besyed in the ILO and before the UN

committees. Here again, it is true that — aparhftbe Committee on the Rights of
Persons with Disabilities — direct action cannotdden against the EU, but it is
possible to take action against the States impléngethe MoUs (before the UN
Social Committee against Spain and Portugal inqudatr) and also against the
States that are failing to fulfil their protectiobligations in the IOs. Issues relating
to the compatibility of austerity measures with famnights and the human rights
obligations of international organisations coulsiabe referred to the ICJ through a
legal opinion procedure.

Internationally and in the Council of Europe, thaimobstacle to effective legal
enforcement with regard to the measures by therstitutions is the fact that the EU has —
apart from the UN Disability Convention — not sigrtbe relevant codifications. It has been
announced that the EU will accede to the ECHR hatishould therefore be followed by
ratification of the RESC and the optional protoonla collective complaints system and by
accession to the UN Covenants (and their optior@bpols) and the ILO. That would also
ensure that more consideration was given to thédications and the decisions of the
relevant enforcement bodies in EU law.
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